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REVIEW OF FINALITY CLAUSES IN 
GOVERNMENT CONTRACTS 


THURSDAY, JULY 30, 1953 


Housr or REPRESENTATIVES, 
SUBCOMMITTEE No. | OF THE COMMITTEE ON THE JUDICIARY. 
Washington, PP. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 346, 
Old House Office Building, Hon. Louis E. Graham, chairman, 
presiding. 

Present: Messrs. Graham, Hillings, Walter, Celler, and Miss 
Thompson. 

Also present: Mr. William Foley, committee counsel. 

The bills scheduled for hearings, H. R. 1839, H. R. 3634, and SS. 24, 
are as follows: 

[H. R. 1839, 88d Cong., Ist sess. ] 

A BILL To permit reviews of decisions of Government contracting officers involving ques 


ons of fact arising under Government contracts in cases other than those in which 
fraud is alleged, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That no provision of any contract entered 
into by the United States, relating to the finality or conclusiveness, in a dispute 
involving a question arising under such contract, of any decision of an admin 
istrative official, representative, or board, shall be pleaded as limiting judicial 
review of any such decision to cases in which fraud by such official, represen 
tative, or board is alleged; and any such provision shall be void with respect to 
any such decision which the General Accounting Office or a court, having 
jurisdiction, finds fraudulent, grossly erroneous, so mistaken as necessarily to 
imply bad faith, or not supported by reliable, probative, and substantial evidence 

Sec. 2. No Government contract shall contain a provision making final on a 
question of law the decision of an administrative official, representative, or 
board 


[H. R. 3634, 838d Cong., 1st sess. ] 


A BILL To amend title 28 of the United States Code so as to provide for a limited 
judicial review of decisions of Federal officers under “finality clauses’ in Government 
contracts 


Be it enacted by the Senate and House of Representatives of the United States 
in Congress assembled, That chapter 91 of title 28 of the United States Code 
is amended by adding at the end thereof the following new section 


“$1506. Review of decisions under ‘finality clauses’ in Government contracts 


“In any case in the Court of Claims or in any District court which is founded 
upon an express contract with the United States containing a provision pur 
porting to make the decision of a Federal officer final and conclusive with 
respect to any dispute involving a question of fact arising under the contract, 
the court shall nevertheless decide the case without regard to any such decision 
which it finds was founded on fraud, or involved such gross mistake as neces- 
sarily implied bad faith, or was arbitrary or capricious. 
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This section sha tap h respect to any such decision which became 

il 1 re han one veal elore e date of enactinent ot this section.” 

s » The analvsis of chapter 91 of title 28 of the United States Code is 

nded } e end tl he following 

1506. Review of decisions unde1 tv clauses’ in Government contracts.” 

; N { SS 
AN ACT To permit review of dé ! f Government contrac g officers involving ques 
( cts in cases other than those in which 
fra “ 

B it enacted hau the Ne } and Tlouse of Representatives of the United 
States of America (oO x ssembled, That no provision of any contract 
‘ ‘ bv the [ State ‘ g to the fir tv or conclusiveness, in 
id l nga qu ion arising der such contract, of any decision of 
an administrative ofl ' epresentuative, or board, shall be pleaded as limiting 
mudici: eVvit of any h decisio t cases in which fraud by such official, 
representative rr board ePue ny such provision shall be void with 
respect to at such decision which the General Accounting Office or a court, 
having risd finds fi dulent ossly erroneous, so mistaken as neces- 
sal to imply bad faith, or not pported by reliable, probative, and substantial 

sec, 2. No Government ) t all contain a provision making final on 
a que ! a the d S101 f At nistrative official, representative, or 

Passed the Senate June 8, 1953 

Attest J. MARK TRICE, 

Secretary. 

Mr. GFRAHAM The s bcommittee will please be 1) order. 

Mav I make an explanation to you so vou may understand the 
pressure under which we are working today. 


The administrative heads are seeking to wind up their affairs 


Saturday morning and our present sub- 


either tomorrow night o 
committee, subcommittee No. 1, is carrying the burden at the moment. 
I want to give you this full explanation so you May understand just 
what we are confronted with. 

Today, it will be necessary for us to quit at 11 o’clock. The House 
meets at 11 o'clock. At that time, we call a Private Calendar and 
Consent Calendar which I must handle on the floor 

As soon as that is done, we take up what is known as the judges’ 
I il] which comes out of this con mittee. 

As soon as we get that started, I must v0 to the Senate side for a 
rration bill: and then we have to go before the 
Rules ( ommiuttee later on in the day for a other rule, 

I got up this morning at 20 minutes of 3. I have been in my office 


ince 10 minutes after4. That isthe way we are workin o, the pressure 


conterence on the 1mm! 


under which we are worki1 
=O l may suggest to vol it the start that wherever it is possible, 
if you will submit a statement, we will take it into consideration, of 
course, and there has been har ded to me some things to be placed 
the record. Then those who wish to amplify that by oral testimony, 
we will be glad to hear. 


It ismy understanding at the moment that there are both proponents 
and opponents and in the limited time we will try to hear as many on 


the « ne side as on the other oO we can be absolutely fair on the matter. 
The first witness is Mr. Elwyn L. Simmons. president of the J. L. 
Simmons Co.. Inc 


— 
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Mr. McDantet. May I ask a question? Does the legislative plan 
call for a report on this bill? 

Mr. Grauam. It is impossible. That would be impossible. If we 
go through with what we are to do it would be just out of the question 
unless it is continued over into next week. I do not know what the 
plans would be then. If it is continued next week, we might be able 
to reachi it but under the present program, to quit tomorrow night or 
Saturday, it will be utterly impossible. But I did want to get the hear- 
ings started for you. 

Mr. Foley has indicated that there will be subsequent hearings, but 
may I add one other thing? You understand our chairman, Mr. Reed, 
has been in the hospital. He has been out of here for 6 weeks. I have 
been carrying on in a dual capacity, trying to handle his work and 
the work that is before subsomaiiities No. 1. We hope Mr. Reed will 
soon be back. In the event that he does not vet back for the scheduled 
hearings, then we will go ahead and have them some other time. 

Mr. McDanieu. I am one of those scheduled to testify against the 
bill today. My appearance was canceled because I was here in Wash- 
ington. So Iam banking on the fact that there will be a later oppor- 
tunity to testify. 

Mr. Granam. There will be, I assure you. 

All right, Mr. Simmons, come forward, please. 


STATEMENT OF ELWYN L. SIMMONS, PRESIDENT, J. L. SIMMONS 
CO., INC., CONTRACTORS 


Mr. Simmons. Mr. Chairman, ladies and gentlemen of the com- 
mittee, my name Is Elwyn L. Simmons. I am president of the J. L. 
Simmons Co., Inc., a Delaware corporation, with principal offices in 
Chicago, I1l., Indianapolis, Ind., Decatur and Springfield, I]. Our 
firm is not among the largest contractors but we do operate intensively, 
I might say, in four States: Indiana, Ohio, Michigan, and Illinois. 
We build the average and sometimes larger schools, factories, com- 
mercial buildings. In the past, we have built heavier type of con- 
struction such as bridges, dams, railroads, airfields, and military 
cantonments. Over half of our work volume, however, except 1n 
wartime, has consisted of Government, Federal, State and local lump- 
sum contracts: awarded under wide open competition and to the 
lowest bidder that can find a qualified bondsman. This includes 
projects for all the usual Government agencies and administrative 
departments: War, Navy, Air Corps, Veterans’ Administration, Fed- 
eral Public Housing, and General Services Administration. 

Operating for these agencies today, however, and since this Su- 
preme Court pronouncement of its decision in the Wunderlich case, 
we realize that for the first time since the Court of Claims was or- 
ganized in my grandfather’s day over 80 years ago, that we are wholly 
at the mercy of these Government agencies and their department 
heads; and, especially so whenever we appei al to them for review and 
relief from an arbitr: ary decision by an incompetent, negligent, or 
capricious representative of that department or agency. This repre- 
sentative could be one that holds their own agency’s express appoint- 
ment and assionment to our work as a Government contrac ting repre- 
sentative and officer. 
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You can apprec iate the feeling of helplessness, and even mockery, 
that now exists in our minds on this Government work whenever we 
realize that under terms of the usual standard Government form of 
contract, No. 23, or similar contracts, we must promptly execute 
all duly authorized changes regardless of size, regardless of scope or 
kind or character. and regardless of the conditions of the work: that 
this contracting officer in his sole discretion may direct. 

This helplessness is greatly magnified by the contractor’s realiza 
tion that under these same standard contract provisions for changes 
in the work, our only hope for remuner: ition is dependent on this 
contract’s provision for a so-called equitable adjustment. 

Mr. Granam. May I interrupt you for a moment, please? 

(Discussion off the record.) 

Mr. Simons. Furthermore, this adjustment is to be determined by 
the same contracting officer and his department head that heretofore 
has perhaps rejected our actual cost record and then unilaterally pro 
ceeded to establish in a wholly arbitrary manner an inadequate sum 
that could be based on his own alleged finding of fact. 

When this contractor resists, he is bluntly reminded that any court 
of ap ypeal, under present circumstances after this Wunderlich decision 
on this - stion of fact, is now ruled out by that decision. 

Bear in mind that the same Government standard form, 23, includ 
ine thi acai clause, states that not only shall this department 
head’s decision be final and conclusive upon the parties thereto; but 
that same clause ends with the most mandatory of all contract sen- 
tences: “in the meantime the contractor shall diligently proceed with 
the work as directed.” 

Remember also that this Wunderlich decision when applied to this 
standard Government contract form can, whenever officered by an 
incompetent or negligent or capricious agency representative, also 
work as readily against the Government’s interests as against that of 
the contractor. 

Remember, that the extensions of time as well as the adjustments 
of our dollar sums, affecting penalties for unwarranted delays and 
settlements for changes in quantities and scope or character of the 
work, that are provided by this contract and for which re — can now 
be arbitrarily granted or withheld from the contractor, by the con- 
tracting officer’s decision, can only be based on that officer’s own find- 
ings of facts. ; 

Such findings are now without any np cr Dh f appeal by either 
party to the courts. There IS no presel t provision tefthe statutes for 
judicial interpretation or judgment as to the merits and application of 
those contracting officers’ so-called facts. 


Remember the arbitrary con cept of the Government officer’s preroga- 
live under } resent contract provisions . th: at has now been interpreted 
by the pene me Court as both final : und conclusive on the facts, could 


next week be extended by sup slenectaty contract provisions to cover 
all que tions of law and the reby completely remove all questions of 
both fact and law from right to a judicial decision. 

Remember, only your immediate legislative action through enact- 
ment of H. R. 1839 or S. 24 can now protect both the Government and 
the contractor from this constantly recurring and devastating effect 
of this unprecedented situation. 


em 
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Justice Douglas’ remarks with Justice Reed’s concurrence were 
quoted. The rule, to quote: 


The rule we announced has wide application and a devastating effect. It 
makes a tyrant out of every contracting officer. It has the power of life and 
death over private business, even though his decision is grossly erroneous. 

We should allow the Court of Claims, the agency close to these disputes, to 
reverse an Official whose conduct is plainly out of bounds 


said Justice Douglas. 

Whether he is fraudulent, captious, or just palpably wrong 
to continue the quotes of Justice Douglas— 
the rule we announce makes Government oppressive. 

The rule of the Court of Claims gives a citizen justice even against 
his Government. 

Justice Jackson also stated in part : 

It should not follow that one who takes a public contract puts himself wholly 
in the power of the contracting officers and department heads. I still believe 
one should be allowed to have a judicial hearing before his business can be 
destroyed by administrative action. 

You can appreciate our situation as contractors when we find that 
there are possibly those that can’t see the light of this situation. 

[ understand from review of the printed record in the debates on 
S. 24 in the Senate 3 months ago and immediately prior to its unani- 
mous passage by the Senate that there was some objection by contrac- 
tors doing business with the Air Force to the inclusion of the GAO 
under the provisions of this bill. I do not know what basis these Air 
Force contractors have for their objection, but we as general contrac- 
tors are used to the GAO in our business and their auditing staff 
and forms no basis for our objection. 

[ thank you. 

Mr. GraHam. Now may I make a suggestion? Is there anybody 
here in opposition? Mr. Simmons has testified in favor of the bill; 
is anybody opposed to the bill ¢ 

(Nore.—The prepared statement of Mr. Simmons is as follows:) 


STATEMENT OF ELWYN L. SIMMONS, PRESIDENT OF THE J. L. Stmmons Co., INc., 
CONTRACTORS 


My name is Elwyn L. Simmons. I appear before you as president of the 
J. L. Simmons Co., Inc., with principal offices in Chicago, Springfield, and Decatur, 
Ill., and Indianapolis, Ind., seeking legislative relief from the interpretation 
placed on the “disputes clause” of the standard form of Government contract by 
the Supreme Court of the United States in its Wunderlich decision of November 
26,1951. My firm has been in the contracting business for over 100 years, during 
which period we, as general contractors, have completed numerous projects for 
the United States Government. 

Except during the war years, this Government work has always been obtained 
as a result of competitive bidding, and the contracts entered into have been on 
United States Government form of contract No. 23, or the equivalent thereof 
This form contains the usual Government disputes clause which reserves to the 
eontracting officers of the various Government agencies and their department 
heads the right to make a final determination of all questions of fact. This pro- 
vision is obviously most unjust and inequitable since it confers this exclusive 
and final right of decision on all disputed questions of fact upon the representa 
tives of one of the interested parties, without judicial review except where fraud 
can be proven. Such persons, as representatives of the Government, are natu- 
rally prejudiced in favor of the Government which is one of the parties to the 
contract. 
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These Government employees are therefore unqualified to make judicious de 
cisions for the following reasons: 

(1) They have a natural bias toward their employer who is the very same 
party that drafted the contract, plans, and specifications for the work in connec- 
tion with which the dispute arises, and the very same party under whose instruc- 
tions and direction this work is actually performed. 

(2) They represent the Government agency responsible for the script of the 
specifications and the many notations and details relating to the plans, as well 
as the usual instructions and correspondence issued during the construction 
period of the contract They therefore represent the very party to the contract 
that is responsible for the vague and ambiguous terms that one so frequently 
finds in even the most carefully prepared documents and which are directly 
involved in the dispute with respect to which they are now given exclusive and 
final power of decision 

(3) They represent the Government agency that is in sole charge of the work 
and is directing its performance during the entire construction period of the 
contract 

Under these circumstances the decisions rendered by the contracting officers 
of the various Government agencies on disputed questions of fact are ofttimes 
unjust, inequitable, arbitrary, capricious, or so grossly erroneous and so mis 
taken as necessarily to imply bad faith; or, they are not supported by reliable, 
probative, and substantial evidence Failing to obtain relief on appeal to the 
head of the department, the contractor has heretofore either accepted the decision 
or sought relief by legal action in the Court of Claims. This relief is now denied 
the contractor by the Wunderlich decision, except where fraud on the part of the 
contracting officers can be proven. In other words, prior to the decision of the 
United States Supreme Court in this case, the Court of Claims has reviewed 
administrative decisions of the contracting officers in cases where those decisions 
were arbitrary, capricious, or so grossly erroneous as to imply bad faith, as well 
as in cases where they were fraudulent Since the Wunderlich decision, however, 
it is necessary for the contractor to actually prove fraud in order to obtain judicial 
review of any adverse administrative decisions rendered on questions of fact. 


We frank have never had an experience in which we felt that the contracting 
officer's decision was based o1 T! d There have, however, been numerous 
administrative decisions by representatives of Government agencies which have 
been arbitrary, capricious, or grossly erroneous and not supported by substantial 
evidence hese decisions are all obviously unjust and inequitable. They can be 
most cost } \ 


and even disastrous to the contractor. Therefore, the contractor is 
most certainly entitled to a review by the Court of Claims in such Cases even 
though fraudulent action cannot be proven 

In fairness to all contract and others engaged in construction as well as 
those engaged in other work for the United States Government, I urge an early 
and favorable report on the remedial legislation presently before you in this 
session of Congress to correct the nequities of this grossly unjust situation that 
has resulted from the Wunderlich decision of the Supreme Court of the United 
States rendered on November 26,1951. In this decision Justice Minton’s majority 
opinion expressly recommended remedial legislation by the Congress. 

Mr. Hines. In view of the apparent fact that hearings will be 
held at a later time, I would be happy to postpone my appearance 
until such later time to enable the subcommittee to get on with the 
other pressing business I understand they have today. 

Mr. Granam. If it is satisfactory with vou, all right, but I wanted 
to accord each side an opportunity to be heard. 

Mr. Hines. I appreciate your courtesy in extending the oppor- 
tunity, sir, but we would be perfectly satisfied to postpone our testi- 
mony until such later time—until there are additional hearings. 

Mr. Hiuiines. Mr. Hines, you are from the Douglas Aircraft Co. 
or the Aircraft Industry Association of America ? 

Mr. Hines. Yes, from Douglas Aircraft, of Santa Monica. 

Mr. Himurnes. In view of the fact that you have come a long dis- 
tance, if you have anything you would like to add we want you to 
know th it vou could certainly do SO. 
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Mr. Granam. Mr. Springer, a Member of the House. 

Mr. Sprincer. I call this to the attention of the subcommittee. 
I am the chairman of a subcommittee which is now in session down 
the hall which I have given over to another person pending the time 
I could come here and testify. He must leave by a quarter to 11, 
which is roughly 30 minutes. There are only two who are there 
and able to hear on this subeommittee besides myself this morning. 
I do not want to disrupt the subcommittee. I beg their induleence 
if they could hear me in order for me to vet back to that subcommittee. 

Mr. Granam. In view of the fact that you are here every day, the 
committee will be glad to hear you at any time when we hold further 
hearings. 

Mr. SprinGer. That will be agreeable with me. 

Mr. Grauam. Therefore, if you have no objection, that arrange 
ment will permit you to get back to your committee and will at the 
same time make it possible for us to hear some of these witnesses who 
have come from distant places at some inconvenience to themselves, 
I am sure. 

Mr. Sprincer. Thank you, Mr. Chairman. 

Mr. Grauam. We will hear now from Mr. George Leonard, repre 
senting’ the Wunderlich Contr: icting Co. 

Come forward, please, sir. 


STATEMENT OF GEORGE P. LEONARD, WUNDERLICH 
CONTRACTING CO. 


Mr. Leonarp. I am George Leonard, of Los Altos, Calif., vice presi 
dent of the Wunderlich Contracting Co. It wasa predecessor of ours 
of which I was general manager that was involved in the so-called 
Wunderlich Co. whose case Was before the Supreme Court. I per- 
sonally handled that claim for Martin Wunderlich Co., and I am 
thoroughly familiar with it. And it was, in my opinion, a very gross 
tuajustice. We had sioned a contract with the Government to con 
struct a dam in southwestern Colorado which had a provision in it 
that, if the Government made any changes, an equitable adjustment 
under the contract would be made. We attempted to get an equitable 
adjustment from the contracting officer, but he did not give it to us, 
and we went to the Court of Claims, and the Court of Claims agreed 
with us that the contracting officer, and I quote, “had been arbitrary, 
capricious, and grossly erroneous and by so doing had deprived us of 
our rights under the contract to an equitable adjustment.” 

We should have received the money which the Court of Claims 
awarded to us, and it was only because the Supreme Court, in my 
opinion, and in th le opinion of most attorneys to whom I have t: ilked, 
that the Supreme Court came out with some very bad law. And we 
have been under the impression, both during the last session of Con 
gress and this one that something would be done to correct this very 
inequitable situation that exists at the present time. 

Currently, neither the Government through the GAO, nor the con 
treetors through the courts, have an ¥ right to appeal from contract 
Mig officers’ decisions even though ‘they may be grossly erroneous 
as they were in this case. I, of course, am thoroughly fomnili ar with 
the facts of the case. I think it would be too involved to bring out 
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those facts to vou. but let me assure that they are grossly erroneous, 
The Bureau of Reclamation, through its own testimony, admitted that 
it had made an erroneous application of their own rental rates in 
our case and it was because of those admissions that the Court of 
Claims has justlv held that we were entitled to these funds. 

I suspect that if there is anybody in opposition to this bill today it 
is because they have something to hide, and I say that to the opposition 
now. And I would like v ry much to have the opposition come out 
and make themselves known. I can see no reason why anybody should 


object to either the General Accoun ting Office or the courts passing 


oO! these de isions of the contract ng officers. 

Now. some objection, I think, has been raised that perhaps changing 
of this bill would flood the courts. Tf this H. R. 1839 goes through, 
it will simply reinstate the situation that existed before this bad 
Wunderlich decision in the Supreme Court. I think if the contract- 
ing officers are put on notice that their actions may be reviewed by 
he courts and by the General Accounting Office, then they will 


} 


t 
be very careful in handing down their decisions and we would not 
have a flood of legislation. 

Asa matter of fact. I think the situation would be much better. 

I understand that the General Services Administration has said 
that the \ would change the contract ae so as to eliminate the provi- 
sion as it now stands. That would certainly not be good enough 
because there are a lot of contractors ae have taken on work during 

1e past few years expecting to get equitable treatment as their con- 
tracts Say and those people would be left out in the cold in an appeal 
to the courts. 

If H. R. 1839 or some similar bill is not passed by Congress, con- 
tractors have no alternative b it to add a sizable continge ney to their 
a on Government work. We have not been doing that at the present 

ime because we have been led to believe that some corrective legisla- 
tion would go through. 

Mr. Granam. Who led you to believe that? 

Mr. Lronarp. The — passed a bill. 

Mr. Granam. Who led vou to believe that ? 

Mr. Lronarp. The Associated General Contractors have assured us 
that they thought some legislation would almost certainly come 


] 


pres and eertal nly Tire re s} Ol i] | he no objection from either br anch 


of Cor asp ga: . contractor his day in court. 

Mr. Granam. You have not answered my question. I asked you 
sie tak cae oh haloes shut 

Mr. Leonarp. I told you that Associated General Contractors 
have uid that the oy thought some corrective legislation would go 


through. The Senate has passed a bill. 
Mr. Granam. What I am getting at is your extravagant claims. 
Limit yourself to facts. You give us the facts; we will act on them. 
Mr. Lronarp. Congressman, | ay we have been led to believe from 
several sources that some corrective legis lation would go through. 
Mr. Granam. Proceed. 
Mr. Leonanrp. That is still my poritanes I do not think it is an 


extravagant claim. When the Sena » bill pas ed the last time and 
this time, and the House of Representatives assured us, the Judiciary 
Committee in the last Congress told us, that they were not going to 


hold hearings because they were going to ac ept the recommendations 
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of the Senate committee and use that as the basis of their report, I 
would say that we were led to believe that some corrective legislation 
would come through: and I think it 1s necessary. 

A contracto} is certainly entitled to his d: L\ in court. He should not 


be subjected to the whims of arbitrary, capricious, and gro sly erro 
neous contracting officers. And I think that some corrective legislation 
is absolutely essential, and I say again that those people who are 


opposition to this bill must have something to hide and I person: lly 
would like to know who they are and why they are objecting to the 
bill; and I would like to hear this morning if it is possible. 

My understanding is that this bill simply reinstates to the General 
Accounting Office the authority which it had under the General A¢ 
counting Office bill and which was taken away from them by the 
Supreme ¢ ourt and of course the—— 

Mr. Crtier. That language impugns the integrity of those who 
might happen to have views opposite to your own. Do you think it 
is fair to state— 

Mr. Lreonarp. I think it is, sir. 

Mr. Cetter. It is rather a strong statement. 

Mr. Lronarp. It is, sir, but this is a strong situation, and I want 
you to know that we have been grossly harmed by this bad Wunderlich 
decision of the Supreme Court, and I can’t understand why there 
would be opposition to it. 

Mr. Ceviter. You do not say that the Court itself has something to 
hide / 

Mr. Leonarp. I do not say that the Court has anything to hide. I 
am talking about the opposition to this bill. 

Mr. Ceiter. You do not have any specific facts that you can make 
in support of that statement, do you! 

Mr. Leonarp. No, I do not; but I want to know what the opposition 
is because I cannot see why anybody would object to having contract 
ing officers’ decisions sub ject to audit by the Court of Claims or sub 
ject to going to court. What possib le objection could there be to that ? 

Mr. Ceiter. Are you asking me or the committee / 

Mr. Leonarp. I am anxious to he: Sh Paap i from the opposit 

Mr. Grauam. Well, we have afforded the opposition an opportu 

be heard this morning, but the \ cookin to defer that to som 
subsequent date. 

Mr. Leonarp. Frankly, I think they prefer to hide, Congr 


Mr. Granam. [resent that. I think that is an utterly untai ( 
ment or charge for you to make. We are not here passing ¢ 
claims or anyb cly else’s. jeer nee ing to do justice, and as 
of this committee I 1 us 


Mr. Leonarp. 1 am Ce dea’ [ apologize. I don’t 

Mr. GRAHAM. ] don’t know who these people are or anything ibo 
this but you cannot make all kinds of charge ’ 

Mr. Leonarp. I make no charges against the committee, sir. 

Mr. Granam. You have charged the other people with bad fait] 
We have never had a witness like you come in here and with the atti 
tude you have come in. I want you to know this. 

Mr. Lreonarp. I am sorry if I have offended anybody. 

Mr. Grauam. I resent it very much. 

Is that all with you? 
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Mr. Lronarp. Yes, sir. 

Mr. Grauam. Then we will take the next one. 

Mr. Hines said he preferred to be heard at a later date. 
(The prepared statement of Mr. Leonard follows :) 


STATEMENT OF GEORGE P. LEONARD 


I am George P. Leonard, vice president of the Wunderlich Contracting Co., a 
heavy construction contractor doing extensive Government work. Formerly, 
I was general manager of the Martin Wundenich Co. which was the company 
involved in the Wunderlich decision. 

I personally handled the ciaim which finally resulted in the Supreme Court 
decision, and that decision was contrary to all that we had understood to be 
the existing law and was, in our opinion, a grave injustice and a serious blow 
to our company after approximately 10 years of effort on our part to get equitable 
treatment under our contract. 

The Supreme Court has, in effect, said that no matter how arbitrary, capricious 
and grossly erroneous a Government contracting officer's decisions may be, 
neither the Government nor the contractor can overcome his decisions on ques 
tions of fac Chat, obviously, is an intolerable situation and one which Congress 
Should correct immediately In all that has been said and written about the 
Wunderlich decision, no one has urged that Government contracting officers 
should have the right to make arbitrary, capricious or grossly erroneous de 
cisions The majority opinion on the Supreme Court stated that it was up to 
Congress to correct the situation and the minority opinion clearly and forcetully 
pointed out the dangers in the present situation. 

The United States Court of Claims in the Wunderlich case after extensive 
testimony, evidence, and deliberation held that the decisions of both the con- 
tracting officer and the head of the department had been “arbitrary, capricious 
and grossly erroneous.” The Supreme Court says, in effect, “‘So what?’—and 
by so doing deprived the contractor of a considerable sum of money to which 
he was entitled under his contract. Surely this situation should be corrected 
before other injustices are done to Government contractors by contracting officers 
who may be, under present circumstances, as arbitrary, capricious, and grossly 
erroneous as they wish. And they have been so advised by the highest court in 
the land 

Contractors are reluctant to go into the Court of Claims unless they are grossly 
wronged It is a costly and time-consuming process to litigate a dispute under 

Government contract. It is usually in their best interest to accept a decision 
and go about their established business. They should not, however, be deprived 
of their right to enter court and obtain equitable treatment by grossly erroneous 
decisions of the other party to the contract. The case in question was the first 
time in approximately 20 years of business that the Wunderlich organization had 
gone to the Court of Claims. 

Under the Wunderlich decision, a Government contractor enters into the 
settlement of a dispute with his hands tied behind his back. If, as it now stands, 
a contracting officer need never answer for his erroneous decisions, any effort 
at settlement may be nothing but a mockery. That is not right; it is not just; 
it is certainly not the American way. 

rhe Wunderlich decision involved a question of fact, but it is easy for a con- 
tracting officer, by an erroneous decision on a question of fact, to deprive a 
Government contractor of his legal rights as well And whether based on fact 
or law, an injustice is still an injustice. It is ridiculous for the United States 
to bemoan the sad fate of the citizens of totalitarian countries around the world 
and openly subject its own citizens to the whims of arbitrary, capricious, and 
erossly eerroneous contracting officers. Only Congress can help and I urgently 
request that you take action at this session by passing H. R. 1889. Then, both 
the Government and the contractor could have their day in court. 

Unless the contractor can be assured of equitable treatment, he has no al- 
ternative but to charge the Government an extra price for this contingency. 
And in exchange all the Government would get for this extra cost would be the 
right for its contracting officers to be arbitrary, capricious, and grossly erroneous. 
As a taxpayer, I would regard that as money wasted. 

The vast majority of contracting officers are honest and fair to both the Gov 
ernment and the contractor, and it is now up to the House of Representatives 
to serve notice on the small minority that they must be likewise or answer to 
same impartial tribunal of our Government. 


REVIEW OF FINALITY CLAUSES IN GOVERNMENT CONTRACTS ll 


Mr. Granam. Then we will take the next one, Mr. Ruddiman, of 
King & King. Is he here? 

Mr. Ruppiaan. Yes, sir. 

Mr. Granam. We will hear you. 


STATEMENT OF HARRY D. RUDDIMAN, REPRESENTING CERTAIN 
CONTRACTORS 


Mr. Rupprwan. Mr. Chairman, my name is Harry D. Ruddimai 
lam a resident of Bethesda, Md. I am a member of a firm which for 
many years has represented construction contractors before the Fed 
eral contracting agencies and the courts. I also have the doubtful 
distinction of having won the Wunderlich case in the Court of C 
and having lost it in the Supreme Court. 

Mr. Granam. You got a 50-50 break. 

Mr. Ruppiman. That is right, sir. 

I have already submitted copies of my written statement and I 
request that that statement be made part of the record. 

Mr. Granuam. That will be done. 

(The statement referred to is as follows:) 


aims 


STATEMENT OF HaRry TD). RuppIMAN 


SUMMARY OF CONTENTS 


1. The rule laid down in the Wunderlich case. 


2. The need for corrective legislation 

3. Administrative changes in Government contract are no solution to the 
problem 

$4, Appellate hearings before department boards no substitute for court 
review 

5. Corrective legislation will not flood courts with litigation 

G. Fears regarding the General Accounting Office groundless 

7. Discussion of H. R. 36384 

1 am a resident of Bethesda, Md., and am a member of the firm of King & 
King, Washington, ©. C., which for many years has represented contractors 
before the Government contracting agencies and the Federal courts in the 
prosecution of claims against the United States. 1 also represented the cor 
tractor in the Wunderlich case. 

1. In the Wunderlich case (342 U. 8. 98) the Supreme Court held that under 
ihe standard Government contract disputes clause a department head’s decision 
may not be set aside even though it is arbitrary, capricious, and grossly errone 
ous, and may only be set aside upon proof of fraud which it defined as “conscious 
wrongdoing, an intention to cheat or be dishonest.” 

As appears from the hearings on S. 2487, 82d Congress, this decision was 
generally regarded as a radical departure from the law as it existed prior 
thereto. Among others who testified to that effect were representatives of 
the General Accounting Office and the Department of Defense 

In any event, we are now faced with the Wunderlich rule which, ior all prac 
tical purposes, does away with judicial review of administrative decisions under 
the disputes clause. It appears no longer possible to base such a review on the 
grossly erroneous character of the administrative decision itself since the law 
now requires an intent to cheat or be dishonest. A grossly erroneous decision 
may result from any number of causes falling short of such an intent It may 
result, for example, from the contracting officer’s inability to devote adequate 
time to a study of the question, or from faulty information supplied by 
subordinates, 

2. We have, then, a situation which urgently requires correction of the type 
contained in S. 24 or H. R. 1889, 

Without such correction Government contractors are left to the mercy of a 
representative of the other contracting party and are deprived of an effective 
day in court to review his decision Along this line I cannot recall a single 
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decision of the Court of Claims or of the Supreme Court setting aside a con- 





tracting officer’s decision which did so ¢ the basis of an intent to cheat or be 
shonest Where the Court of Claims has set aside an administrative decision 
done so on grounds short of fraudulent intent. See, for example, cases 


esent situation, not only the contractor but also 





he Government, Ww bn to obtain effective judicial review of contracting 
officers’ decisions no matter he unfair or erroneous they may be. 

Moreover, the present situation unless corrected, will inevitably lead to higher 
prices on Government wo! Responsible contractors will either have to forego 
bidding on Government work, thus reducing the field of competition, or include 


large contingencies in their bids to cover the risk of arbitrary, capricious, or 





For all these reasons. the need for correction of the existing situation is clear. 
The Supreme Court itself has pointed out the method, i. e., by legislation. The 


Se e has responded by passing S. 24. The chairman of this committee has 
introduced H. R. 1839, which is identical with S. 24 as it passed the Senate. 
This b ould restore to the courts an effective review of determinations made 











by contracting officers and I y urge that it be enacted. 

I understand that the General Services Administration, in recognition of 
the urgent need for correction, is changing the standard form disputes clause so 
is to permit a greater measure of court review. In my opinion this, while a step 
n the right dire ‘ S in adequate answer to the problem. First, there 
is nothing to prevent the General Services Administration from again reverting 
to the old form of disputes clause Second, there appears to be considerable 
doubt hether that agency has authority to adopt a form of contract which 

ntra ng agencies would be required to use. Third, it is my understand 
! hat the revised disputes ause relates only to disputed questions of fact 
Thus, under e decis of the Supreme Court in United States v. Moorman 
(338 U. S. 457), there iid be nothing to prevent a specification writer from 

¢ in the contra specifications a clause making the contracting officer's 

i questions aw, thereby depriving the courts of review of such 

qu ions in the absence of fraudulent intent Lastly, such measures afford 
no remedy to contractors who entered into contracts prior to the Wunderlich 
de ) I ho, « persons, are most deservingly entitled to a correction 


of the situation brought about by the Wunderlich decision 
$4. It wv pointed out in the hearings last year in the Senate that appellate 














boar id been set up by some of the contracting agencies which afforded a con 
t hearing and an opportunity to present witnesses in an effort to obtain 
reversal of a contracting officer’s decision However, I do not suppose that any- 
one would seriously urge that such boards, composed of employees of the contract- 
gene) re an adequate substitute for an effective, impartial review by the 
‘ It would be st as fair and impartial as trying the appeal before a jury 
' ed ex vel) f employees of the contractor. 
M ‘ the practice ng up such appellate boards is by no means 
No h practice, for example, exists in connection with contracts of 
Bureat Ree it \ h enters into hundreds of millions of dollars 
v I co ¢ € l \ LI 
‘ ! t appellate boards conduct hearings at which 
t . none e |} duced by the Government, 
recommendation, apparently taking into 
he ver ficial from whose decision the appea 
! l he col hile subjected to cross-examination, is pre 
! oO! self 
I f it the te boards are no substitute for an effective 
‘ it 
I Senate he ng t year it was asserted that corrective legislation 
would fi l the e t t Such fears are groundless. In a review 
of 1 ( rt ( for the 15 years p1 the Wunderlich 
decision, I have foun I 16 ses in which the court set aside a determination 
f ve office rized to make a final decision pursuant to the 
i i t ‘ I 5 p OVIS1ION. { 17) b rsSc? Dam Co Ve l nited 
SY RBC 6 {7S H. B. Nelson Construction Co. v. United States (87 C. Cls 
7 ( ( tion Co United States (91 C. ¢ D388): Baruch Corpo 
? ) Sfates (92 C. Cls. 571); Hirsch v. United States (94 C. Cls. 602) 


R United States (96 C. Cls. 148) ; Langevin v. United States (100 C. Cls. 15) : 
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Needles v. United States (101 C. Cls. 535) ; Bein v. United States (101 C. Cls. 144) 
Henry Ericcson Co. vy. United States (104 C. Cls. 397) ; De Armas v. United States 
(108 C. Cls. 4836) ; Loftis v. United States (110 C. Cls. 551) ; Joseph Meltzer, Inc 
v. United States (111 C. Cls. 389): Great Lakes Dredge and Docks Co. v. United 
States (116 C. Cls. 679 and 119 CG. Cls. 504); Newhall-Herkner v. United States 
(116 C. Cls. 419) ; and Penner Installation Co. v. United States (116 C, Cls. 550) 

In all of the above cases the administrative determination was set aside on 
ground short of an intent to cheat or to be dishonest The several grounds relied 
upon were that the decision was “grossly erroneous”; or had no “substantial 
evidence to support it” ; or was “unreasonable and must be set aside as arbitrary 
or was “arbitrary and unreasonable”; or resulted from “unawareness of the 
problems on the part of the deciding officer”; or was an “arbitrary action”; or 
had “no reasonable basis in the facts or contract documents,” was “not supported 
by the findings made or by substantial evidence,” and “did not meet the legal 
standard of good faith required by * * * the contract of one called upon to make 
an impartial decision’; or was “arbitrary and so grossly erroneous as to imply 
bad faith.” The Court has also pointed out that the last-mentioned ground does 
not involve any question of actual dishonesty, but means only that the deciding 
officer failed to act as an impartial, unbiased arbitrator. See the Needles, Penne 
and Great Lakes cases cited above. 

[ have also been able to find for the same 15-year period prior to the Wunderlich 


decision, 52 cases in which the Court of Claims upheld the administrative deter 
mination made pursuant to the disputes article or similar provision. This means 
that over the 15-year period the Court of Claims, in setting aside or upholdin 


such administrative determinations, has had to review less than 50 cases, or an 


average of about 3a veal I therefore feel confident that if H.R. 1839 or S. 24 
is passed correcting the situation brought about by the Wunderlich decision, there 
is no reason to fear that a “flood of litigation” will follow 
All of this points up the most important aspect of the corrective legislation 

i.e., that the mere existence of an effective judicial review will insure fair and 
equitable administrative decision It is this policing eifect which really inte1 
ests the contractors. With it, they feel that they can enter into negotiations with 
the contracting officer on a more nourly even footin and thus be able to arrive 
at a mutually satisfactory settlens of tl r problems In ceneral, as past 


history shows, the contractors are not interested in the trouble, expense and 





time involved in a court proceeding; their pur ses ure nearly always serve 
if the COl tract n of el kre Ws that the \ ha ‘ the Shit a) oto court 

6. Fears have bee e ressed tha the ference to the General \ecounting 
Office in 8. 24 would give it powers with respect to the review of payments I 
Government contracts beyond those which it already possesse In my opinion 
these fea ire groundless it ( of the tutement in sé te Report No. 32 on 
Ss. 2 h he ~ ( a! 4 her to ¢ Lycee ' urisdiction of the 
General A¢ inting Office o1 ew jurisdict 1 iply to recog! 
the jurisdiction which the Genet Accoun ( ‘ re | 

I however, there Ss any doupt he matte 1 ( \ ( ( 

kit ou ds “the Ge Loe ti { | rin hn lines 

ind 2 2 or H.R. I yal S 

‘a sing I would c ‘efel fly to H. R 4 » it duced tl 

yn) Der hud | r ( l ! | e ce cit ie j 

GO ent ad Ile ( ( 

| } : nite h t ) | ew 

l e¢ I I i l muld ‘ 
pro on maki the contractil ‘ f le ( ju 
hil the ¢ n r the Me n d Wund ( Ve ‘ 
t evic such que | that reas } H S39 

] idi evi f : ( 

It sl » be 1 1 tl = t l I 
] } I le} ‘ h ] r l i 
( his is to « nde ) s be ) VW ( ¢ ( ‘ 
hie re N iM és 1h] ( ! At 1 
The! entered into the contract i} nael ( gl 
review but thereafter they discovered that the rules were changed. They, of 
people, are jusly entitled to such review and should not | ‘ luded fron 

ele ts oF correct lation 


Mr. Rupprman. I am not here to reargue the Wunderlich ease 
Mr. GrawaAm. Nor to lecture the committee ? 
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Mr. Ruppiman. No, sir. Neither am I here to take up your time 
by elaborating on the need for legislation to correct the situation which 
has been brought about by that case. I simply want to discuss at this 
time several objections that have been raised to the bill. 

\t the hearings before the Senate, it was suggested that if we had 
corrective legislation of this type, it would flood the courts with liti- 
wation. So I decided to take a look at the record and see what hap- 
pened in the 15 years preceding the Wunderlich decision. During 
that period I was able to discover only 16 cases in which the Court of 
Claims set aside the decision of a contracting officer under a clause 

milar to the d sputes clause. ‘Those 16 cases are listed on pages 
t and 5 of my written statement. 

[ think it is interesting to note some of the grounds upon which the 
Court of Claims relied in setting aside the administrative determina- 


tions. In one case they did so on the ground that it was grossly errone- 
ous. In another, on the ground that it had no substantial evidence to 


support it. In another, on the ground that it was unreasonable and 
rt be set aside as arbitrary. I won’t go on and cover all of them 
but I think I can safely say that in none of those cases where they set 

ide the decision of the administr: ative officer did they do so upon a 
filing that the contracting officer had been dishonest or had any 
ntent to cheat and that is the rule that is required under the Wunder- 
lich decision. 

At the same time, I was able to discover during that time, that same 

-vear period, 32 cases in which this court reviewed. 

‘Se: GRAHAM. a you listed those? 

Mr. Ruppiman. I have not listed those but I can furnish you with a 
list of those. I discovered 32 cases in which the Court of Claims had 
reviewed the determination of the contracting officer but refused to set 
it asicle. That makes a total, | think, of less than 50 cases over a period 
of 15 years in which the Court of Claims reviewed the determination 
of a contracting officer. That is about three a year. 

Mr. Granam. I made it four. 

Mr. Ruppiman. I think all these fears about flooding the courts with 
litigation are groundless. I think that that points up the real impor- 
tance of this bill and that is that the very fact that a contracting officer 
knows that his decision can be subjected to an effective review is going 
to make him render a more just and equitable decision. It is that 
factor that the contractors are interested in. They do not like to— 

Mr. Granuam. Will give more consideration before handing down 
in opinion 4 

Mr. Ruppiman. That is what I feel. The contractors are not inter- 
ested in going to court. That is a time-consuming process. They have 
to take their men away from work that they would rather be perform- 
ng. What they want to be able to do is to go into negotiations with 
the contracting officer on something that approaches an equal footing. 
And I feel that the S. 24 or the companion bill, H. R. 1839, would 
accomplish this very desirable result. 


Now, there has been another objection raised or at least there has 
been a suggestion: there Is re “ally ho need for corrective legislation 


because the departments can or will handle this administr: itively by 
hanging the contract form. We think this is a step in the right 
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direction. I understand that the General Services Administration 
has under consideration a changed disputes clause that would give 
some bre vader scope ot judicial rey lew, 

Mr. Grauam. At that point, in your judgment, would it be enough 
or do you think that it is necessary to enact this bill to get what 
you want! 

Mr. Ruppiman. I do not think that is enough. I think that is just 
one step in the right direction. 

Mr. Granam. But does not go far enough. 

Mr. Rupprwan. I would like to point out why I think it is in 
adequate. 

In the first place, there is nothing in the world to prevent, even 
if they adopt such a clause, there is nothing to prevent the contracting 
agencies from later reverting to the old standard disputes clause and 
you would be right back where you started. 

In the second place, while I understand that General Services 
\dministration 1s working on a standard form, I have considerable 
doubt whether they have authority to prescribe a2 form that all the 
Government contracting agencies will be compelled to use. 

(nother thing, 1 understand that in that General Services revised 
clause, the disputed questions or the review would be limited to dis 
puted questions of fact. Under the Moorman decision decided by 
the Supreme Court, there would be nothing in the world to prevent 
a specification writer from sticking in the specifications which are 
nade a part of the formal contract a provision making the contracting 
officer’s decision final on questions of law such as interpretation of 
the contract. 

If that were done, the clause suggested by the General Services 
\dministration would not help a bit. On questions of law you would 
still be faced with the Wunderlich decision. You would have to prove 
the fraudulent intent. 

Mr. Granam. May I interrupt for a moment? Then it is your 
considered judgment that there must be legislation enacted to over 
come that decision ? 

Mr. Ruppiman. It certainly is, sir. 

Mr. Granam. Pardon me for interrupting you. 

Mr. Rupprwan. Another matter that was suggested at the hearings 
before the Senate was that in some departments, at least, there were 
appellate boards to review the decision made by their contracth U 
officers and the inference was, I suppose, that if you had that. you did 
not need too much review from the courts themselves. 

[ think the answer to that is obvious. Can you image the Govern 
ment trying an appeal before a board or before a jury which was 
compose d entirely of employees of the contractor ? 

Mr. Granam. It comes back to the old theory of judge, jury, and 
executioner all in one place, 

Mr. Ruppriman. Moreover, this practice of having appellate boards 
where you can produce witnesses and get a hearing is by no means 
iniversal in the Government departments. I can point out, for 
example, that there is no such board in connection with the Bureau 
of Reclamation contracts. They handle hundreds of millions of 
dollars worth of work. 

Another criticism of that, or another answer is that you do not 
always get any testimony from the other side at these hearings. I 


— 
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know the practice before some of these boards is that the plaintiff or 
the contractor goes in. He has his witnesses in there and he tells 
his story. He vets ross-examined and then the Government agency 
produces no withesses whatsoever, 

Mr. Granam. You never hear from the bureaucrats until you get 
your ft ial decisi 

Mr. Ruppiman. Then you will get a recommendation or a decision 


later on before some of these boards, at least, in which they will re her 
to some ex parte statement mace be § the assert rom whom you have 
appealed. You never have a chance to cross-examine him. I am not 


Saving it is true of all agencies but it is true of some. 


Lastly, I would ] ie to deal with an objecti on which has been raised 
to including the General Accounting Office in the provisions of th 
h 


bill. I don’t know just exa tly what the Reais of the objection iS, but 
In my Opinion, any fexrs along that line are groundless. As I see it. 
the General Accounting Office, as a matter of practice, in reviewing 
contracts and change orders fog purposes of payment, is always going 
to apply the ne review that are granted to the courts. That 
has been thei pl ctice before the Wunderlich decision. They figured 
if there was Toa reason to doubt the finality of the decision, the 
matter ought to be referred tothe courts. Ithinkthat is all that would 
panes the language of this bill. 


At Ol ime I thought there would probably he no obi ec ti . to strik 
ing out ake reference to the General Accounting Office as sahara 
in S. 24 or H. R. 1839. I felt that even if you had no reference, the 


General Accounting Office would still exercise that same Seigdt ton, 
However, in view of the fact that the Senate has already passed a bill 
which has in luded a reterence to the Gel eral Ac ounting Office, | 
think it would be dangerou now to eliminate the General Accounting 
Office from the provisions of this bill. It might be misconstrued 


taking away this jurisdiction from the General Accounting Office. 

Mr. Grauam. Of course, as you will know, it is needless to refer 
to it, that the General Accounting Office is the instrumentality of the 
Congress, and we take spec li rest in that and feel that at all 
times it is acting in behalf of both Houses of Congress. 

Mr. Ruppiman. I quite appreciate that, sir, and I feel if you struck 
ou efert f { at I ir Ve I Tilt ¢ dang \ V power ot 
revie the ¢ l A r Opthes 


K & N 
HW ton, D. ¢ Tu 19 
Hon. Louis E. GRAHAM, 
Cj ? f Subcor ft \ ] 
Cor f j Hou ( i } ntat 

} } Gion, D 
SIR At the hearings held yesterday on H. R. 1839, H. R 634 and S. 24, I 
stated that tor the 15-year period prior to the Wunderlich decision I had been 
able to find 32 cases in which the Court of Claims upheld a determination of an 
administrative officer authorized to make a final decision pursuant to the stand 





ard disputes clause or similar provision. At the committee’s request, I am 
enclosing herewith a list of these 32 cases. 

In my written statement at page 6 I quoted the language from Senate Report 
32 on 8. 24 to the effect that the bill was not intended to change the jurisdic- 


feo... 
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tion of the General Accounting Office, but simply to recognize the jurisdiction 
which it already has, and I then stated that if there was any doubt on the matter, 
it could be removed by striking out the reference to the General Accounting 
Office. On further reflection, as I pointed out in my oral statement yesterday, 
I believe that it would be unwise for the House of Representatives to strike out 
the reference to the General Accounting Office. In other words, I feel that if 
the bill, as passed by the Senate, had contained no reference to the General 
Accounting Office, and the House of Representatives had passed such a bill 
without amendment, the General Accounting Office as a practical matter would, 
in reviewing payments under Government contracts and change orders, employ 
these same standards of review that are granted by the bill to the courts. Thus, 
if the General Accounting Office was confronted with an administrative decision 
which it thought would be set aside by the courts, it would refuse to make 
payment and throw the matter into court. However, since the Senate, in passing 
S. 24, has expressly included the General Accounting Office in the bill, some 
doubt as to the General Accounting Office jurisdiction might arise if the House 
of Representatives should then strike out all reference to the General Accounting 
Office. There would then be the possibility that this action would be construed 
as limiting review by the General Accounting Office to the ineffective ground of 
fraudulent intent prescribed by the Wunderlich decision. It is therefore my 
suggestion that the bill be passed without change in the language employed by 
the Senate. 
Very truly yours, 
Harry D. RupDIMAN. 


CASES IN WHICH THE CourT oF CLAIMS, DURING THE FIFTEEN-YEAR PERIOD PRIOR 
rO THE WUNDERLICH DECISION, UPHELD THE DETERMINATION OF AN ADMINISTRA- 
rIVE OFFICER AUTHORIZED TO MAKE A FINAL DECISION PURSUANT TO THE STAND- 
ARD DISPUTES CLAUSE OR SIMILAR PROVISION 


Schmoll, Assignee, v. The United States (91 C. Cls. 1). 

Valley Construction Company vy. The United States (92 C. Cls. 172). 

Western Construction Company v. The United States (94 C. Cls. 175). 

General Contracting Corp. v. The United States (96 C. Cls, 255). 

B-W Construction Company v. The United States (97 C. Cls. 92). 

Caribbean Engineering Company vy. The United States (97 C. Cls. 195). 

Consolidated Engineering Company v. The United States (97 C. Cls. 358) 

Fleisher Engineering & Construction Company v. The United States (98 C. Cls. 
139) 

John M. Whelan & Sons, Inc. v. The United States (98 C. Cls. 601). 

Rego Building Corp. v. The United States (99 C. Cls. 445) 

Verritt-Chapman & Whitney Corp. vy. The United States (99 C. Cls. 490). 

Hunter Stecl Company, Inc. vy. The United States (99 C. Cls. 692) 

R. C. Huffman Construction Company vy. The United Statcs (100 C. Cls. 80) 

Frazier-Davis Construction Company v. The United States (100 C. Cls. 120). 

Fred M. Comb Company v. The United States (100 ©, Cls. 240). 

King v. The United States (100 C. Cls. 475) 

LL. BE. Myers Company, Inc. v. The United States (101 C. Cls. 41). 

Silberblatt & Lasker, Inc. v. The United States (101 C. Cls. 54) 

1. Guthrie & Company, Inc., et al. v. The United States (102 C. Cls. 472) 

Crustal Soap & Chemical Company, Inc. v. The United States (108 C, Cls. 166). 

UcCloskey Company v. The United States (103 C, Cls, 254) 

Fireman’s Fund Inde mnity Company v. The United States (104 C. Cls. 648). 

Crowley v. The United States (105 C. Cls. 97) 

imerican Transformer Company v. The United States (105 C. Cls. 204). 

Kh), J. Albrecht Company, Inc. vy. The United States (105 C. Cls. 353 

SN. J. Groves & Sons Company v. The United States (106 C. Cls. 93). 

Guion, Trustee v. The United States (108 C. Cls. 186). 

(shville Contracting Company v. The United States (110 C. Cls, 459). 

Vitchell Canneries, Inc. vy. The United States (111 C. Cls. 228). 

J. A. Jones Construction Company, Inc. v. The United States (114 C. Cls. 270). 

Holland Page et al. v. The United States (120 C. Cls. 27). 

DuBois Construction Corp. v. The United States (120 C, Cls, 139). 


Mr. Grauam. We still have about 20 minutes. Does anybody care 
to be heard ? 
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STATEMENT OF ALAN JOHNSTONE, WASHINGTON, D. C. 


Mr. Jonnsrone. Mr. Chairman I came over by plane this morning. 
I should like to be |] he if you will permit me 5 or 10 minutes. 

Mr. Granam. Give your name and address, please. 

Mr. Jounsrone. My name is Alan Johnstone; I am an attorney at 
740 15th Street, Washington. I was for a number of years in the law 
office of the Government and I was General Counsel of the Federal 
Works Agen \ which preceded the General Services Administration. 

During that period, Mr. Chairman and ladies and gentlemen of 
the committee, I had an opportunity to observe from their side of the 
table the conduct of contracting officers of the Government. Latterly, 
! have been at the bar and have represented some construction con 
tractors and on their behalf this morning I speak. 

I should like to say that I do not know any finer group of officials 
than the officials of the executive branch of the Government. It is 
very rarely that one finds an unfaithful public servant. You do not 
freque ntly see men in the Government or out of it. I should say, who 
in the languag of the Supreme Court have a desire to cheat or to Ge- 
fraud someone. And the court has held in this disputed i decision tha 
the o ily relief that can be gotten from a decision of a contr: acting 
officer is when fraud is alleged and proved and by fraud the court says 
we mean a desire to cheat or to be dishonest. 

I would want to say also that so far as the Wunderlich decision is 
concerned, Judge Graham, I personally as a lawyer find very little to 
criticize in it. It is said that fraud is never presumed. It says that 
he parties hereto contract that each will be bound by the decision of 
the contracting officer and so its decision enforces that contract. 

It does say that heretofore we have in previous: decisions equated 
gross negligence or caprice or gross error to fraud and by their de- 
cision in November of 1951 they overruled those previous decisions 
and said that by fraud now we mean an evident desire to cheat or do 
wrong and they say, if our decision or definition of fraud is in error, 
or if it does not do r ssential just ce to the parties, it is the function of 
the Congress to correct the situation and that, I thn brings this 
question dire tly to that part of the Government which has to do with 
the establishment of its policy which is the Congress and while, Mr. 
Chairman, I speak on be shalt of construction contractors who have in 
he past and who are now bound in considerable sums to the Govern- 
ment, it is not for that alone that I have a conviction about this bill. 

Some reference has been made to the General Accounting Office. I 
believe that the General Accounting Act represents one of the oreat 
idvances in the administration of the Government. 

Mr. Granam. I think you are quite right. 

Mr. JOHNSTONE. | would hate to see its functions avoided by colh- 
tract, or whittled down by judicial decision; so I rejoice that the Sen- 
ate committee in its wisdom saw fit to refer specifically to that oreat 
Ofhice in this bill. 

Certain of those who are said to object to the bill feel that this bill 
etves to the General Accounting Office additional functions, an addi- 
tional power. I respectfully suggest that they are mistaken. 

Mr. Granam. I appreciate your putting it in that language rather 
than imputing bad faith to someone. 
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Mr. Jounstong. | might say my friend, Mr. Leonard, whom I have 
known for a number of years and in whose integrity and justice I have 
the highest confidence, that if he should have made that impression 
npon you—— 

Mr. Granam. He did. 

Mr. Jounsrone. It is unfortunate. 

Mr. Granam. That is the impression, and I resent it very much. 
We hear the people who come here, every one, and we impute good 
faith to all. ‘There may be honest differences of opinion, but to impute 
bad faith to one group simp Ly because they are in oppos ition, as long 
as I am acting as chairman in this committee we will not stand for it. 

Mr. Jounstrone. I will appeal to your well-known good judgment 
and judicial attit es to freely accept ras Leonard’s apology which he 
made to you and let not that incident becloud your judgment. 

Mr. Grawam. It will not becloud mine. 

Mr. Jounsrone. | would say also that the thing that gives me con 
viction about this bill is that it substitutes for executive justice judicial 
justice, according to the forms of law, with all the safeguards that we 
have thrown around it. It substitutes objective judgment for a sub- 
jective judgment. 

As we all know, we have three de partments in our Government 
and we go to the courts to decide disputes and this bill would throw 
wide the port als of the courts of justice to anyone, including the Gov 
ernment, which has a grievance and it is no idle thought, sir, to say 
that the present disputes clause as construed by the court is a disad- 
vantage to the Government because in your own State of Pennsyl- 
vania, in the early part of 1952, the attorney general in the district 
court there sought to recover a sum of $10,000—it may have been $10 
million—from a contractor whom the Comptroller said had been over- 
paid and the judge, I think rightly, citing the Wunderlich decision, 
said that the man had the money on the judgment of the contracting 


officer and he could not take it away from him. So that what is sauce 
for the goose is sauce for the gander. 
Therefore, I say, sir, that here is a case for the good judgment of 


the Congress. This prince iple of finality of decision is not new. It 
goes back in our common law, way bac ‘k, where it originated in the 
laws of master and servant where a man bound himself to serve his 
master to the satisfaction of the master; and so he was bound when 
the master said he was not satished though the terms of his service 
were not ended when he was dismissed ; and the old law of indenture 
the master had the right to terminate the indenture though the servant 
did not. 

And in the ——s of our railroads where expert judgment 
was required, it was usually put in the contract that the judgment of 
the railroad’s engineer should be final. 

And so in the construction of buildings. let the judgment of the 
architect who is the agent of the owner be final. So that this did not 
arise in Government contracts but it was adopted by the Government 
in the early days of Indian warfare where people supplied the Army 
with supphi es in the West, or the Secretary of War could not be pres 
ent to see whether the flour had weevils in it or whether the meat was 
moldy, and the contractor wanted pay and you could not be there, the 
man you give these things to must know and you must contract with 








20) REVIEW OF FINALITY CLAUSES IN GOVERNMENT CONTRACTS 
me that his judgment must be final. That may have been all right 
in deere ber s when the contracting officer was on the ground and could 

» the facts but today 9 con tracting officer sits in Washington and 
signs a contract to bull he irport in north Africa and he has no 
more knowledge of the facts than you or I. He gets his report from 
his inspectors which may or may not be wrong. 

Therefore, I suggest to you that this provision is now outworn and 
that it ought to be so that these decisions could be reviewed. When 
they are not sup os by substantial evidence, and that is the wording 
of the act. And for the life of me, Mr. Chairman, I cannot see how 
anyone should object to having anybody’s decision reviewed when 
that decision is not supported by substantial evidence because we do 
not live in this country under dictatorial government. 

Thank you very much. 

Mr. Granam. Are there any questions? 

Thank you very much. 

(The following letter received from Mr. Johnstone prior to the 
hearing :) 

WASHINGTON, D. C., July 27, 1953. 
Hon. CHAUNCEY W. REED, 
Chairman, Committee on the Judicia u, 
House of Representatives, House Office Building, Washington, D. C. 

My Dear Mr. REED: Please record me As favoring the early passage of S. 24, as 
it passed the Senate on June 8, 1953, and H. R. 1839, introduced by yourself in 
identical language, both permitting judicial review of disputes on Government 
contracts, and so to substitute the judicial process with all its safeguards for 
the finality of administrative decision in the determination of the contract rights, 
both of the Government and contractors with it. 

I have appeared and do now speak on behalf of several firms who have in the 
immediate past been bound and are now bound on considerable undertakings for 
the Government. Moreover, I speak in the interest of the integrity of the General 
Accounting Act. Above all, I am interested in justice under the law as admin- 
istered by impartial tribunals as against Executive orders issued by executive 
officials who are themselves interested in the outcome of disputes they seek 
to resolve. 





Whatever the finality clause, currently in use in Government contracts, may 
have in the past had to commend it, in modern practice and especially after the 
decision of the Supreme Court in the case of Martin Wunderlich decided in 
November 1951, the continuation of this now antiquated clause means injustice 
to the Government and contractors as well; adds to the cost of Government 
contracts because it adds unnecessarily to the risk; and presents a hazard to 
the contractor, which only free access to the courts of justice can overcome. 

The bill, S. 24, as passed by the Senate on June 8, and the bill, H. R. 1839, 
will result in justice to all concerned and because of the freedom of access to 
the courts will lessen the volume of disputes in Government contracts because 
they will make for more careful administrative decisions and lessen the number 
of arbitrary decisions 

These bills, S. 24 and H. R. 1839, protect the General Accounting Act and the 
function of the Comptroller General from executive avoidance and judicial 
vhittling, without adding to the present scope and powers of this time-honored 
congressional safeguard of the constitutional function to raise and appropirate 


public revenues. As I know of no present necessity to increase the well- 
considered powers of the General Acounting Office, I would not consciously lend 
support to any proposal to lessen or weaken or to avoid this essential office 


which objectively watches over the enormous expenditures of the Government, 
especially in its defenses, now so greatly extended to meet the uncertainties of a 
troubled world 

For a more particular analysis and statement of my views on this proposal, I 
make reference to two statements of mine printed in the hearings before the 
Judiciary Committee of the Senate in February and March of 1952, and to the 
statements of others there printed and in the interest of this legislation 


Crewe 
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Because of the pressure of time on the committee, I content myself with this 
statement in lieu of a personal appearance, in response to the invitation in your 
letter of July 22, 1953. 

Respectfully, 
ALAN JOHNSTON! 

Mr. Granam. May I make this statement so there will be no mis- 
understanding? I have fully explained to you the pressure under 
which we are working today. If there should be a continuation of 
the Congress next week, truthfully and if the opportunity presents 
itself, we will continue these hearings at that time. Should we close 
on Saturday, I think it is utterly impossib le to get it done. I fully 
realize the great need of en: wcting le gish ation and the difficulties under 
which the members of the contractia 1@ firms are operating at the 
moment in view of this decision. But the President has indicated 
what he wants in the nature of, we will call it, must legislation. He 
has an agenda. Unfortunately for me, I am handling three of those 
things: Immigration, submerged lands, and I also serve on the Com- 
mittee on Governmental Operations, certain reorganizations of 
Government. 

At the moment, I see no opening, no opportunity to finish this, but 
I do assure you that it will be given full consideration at the earliest 
opportunity and before we break up and close, may we have the 
names of all those who wish to be called as witnesses at a future date 
and we will see that they are called and given opportunity just like 
Mr. Springer, that he would be called. 

Mr. Hines om Chairman, I represent Douglas Aircraft. I simply 
want to say that especially in view of what has been said here this 
morning, | aud like to reiterate the understanding that there will 
be an opportunity to be heard against the bill at a later time. 

Mr. GRAHAM. I assure you that will be done. 

Mr. McDantrt. Glen McDaniel. I would like to add my name to 
those who would object. I am president of the Radio-Electronics 
Television Manufacturers Association. 

Ir. GRAHAM. Any others? 

Mr. Marsuaui. The Associated General Contractors of America 
wish to be heard not in opposition but in favor of the bill. 

Mr. Joun Hayes. He is speaking for me and for President C. P. 
Street of the association. 

Mr. RupDIMAN. John W. Gaskins would hi ke to be heard, I know, 
if the committee has hearings after September first. He will be out 
of the country until that time. so L know that he would want to appear 
if hearings are held after that time. 

Mr. Granam. Mr. Ruddiman, you have aear- on something that 
none of us knows and that is if we will be called back again. It is 
the general impression that we may be ai ed back sometime in Sep 
tember or October. I think the thing that will influence it would be 
Senator Taft's condition and the situation we are in. So we will go 
right on at this session. 

Mr. Jones. I would respectfully ask that my name be kept on 
the list. 

Mr. MarkKiry. Washington Office of the Ford Motor Co. I under 
stand that the Automobile Manufacturers Association has been invited 
to testify. They were notified that the hearings had been called off. 
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[ know that they want to be heard and I would like to be sure that 
their name is kept on the list. 

Mr. Granam. Your name will be kept on the list, Mr. Markley, and 
thank you. 

‘| his whole proceeding has been SO unexpected and SO precipitated 
that none of us knew what the developments might be. 

If there is nothing more, we will move over and join the House. 

Thank you all very much. 

(Whereupon, at 10:45 a. m.. the hearing was adjourned.) 

(The following statements and letters were submitted for the 
record :) 


STATEMENT OF CALIFORNIA MANUFA( ERS ASSOCIATION, R. K. CurTTer, PRESIDENT 


The California Manufacturers Association, a statewide association of Cali- 
ornia manufacturers and processors, many of whom are defense contractors and 
ube ractors, recent 


y conducted : urvey of its Defense Production Com 


! tee, consisting of 100 member companies, concerning S. 24, and the results 
a} 





howed almost unanimous opposition to this bill 

The alleged purpose of the | originally was to counteract the effect of the 
W uuderlich ise hich reve the Court of Claims and in effect held that 
the disputes clause preclud idicial review S. 24, however, is cloudy as to 
intent and recognizes the jurisdiction of the General Accounting Office which 
has not previously been concerned with the disputes clause and which would 


only add confusion to an already complicated matter 

Further, it is alleged that the situation resulting from the Wunderlich case 
has been resolved by an amendment to the disputes clause in the armed services 
procurement regulation incorporated into the regulation in the fall of 1952. 
It is believed that S. 24, if enacted, may nullify this disputes clause. 

The association certainly agrees with sec. 2 of S. 24 which states ‘‘'No Govern- 
nent contract shall contain a provision making final on a question of law the 
decision of an administrative official, representative, or board” but just as 
strongly feels that the balance of the bill is w necessarily involved, is not clear 
as to intent and should not be acted upon at this time but should be the subject 
of careful study so the final law shall be so concise that there will be no doubt 
as to the contractor’s right of appeal to the Court of Claims. 


STATEMENT OF Pau M. GEARY, EXECUTIVE VICE PRESIDENT OF THI 


NATIONAL ELECTRICA C‘ONTRACTORS ASSOCTATION 


Mr. Cl nan and members of the committee, my name is Paul M. Geary. I 
m executive vice president of the National Electrical Contractors Association 
which for the past 52 years has served as spokesman for the electrical contracting 





industry (mong ociation’s 3,200 members are included practically all 
f the independent specialty electrical contracting firms that perform con- 
tracts for electrical construction for the Federal Government. While the bulk 
f electrical construction to the Federal account is by subcontract, there is a 
considerable volume of important work that is undertaken by electrical con 





tractor iS prime contracto1 ith the Government This is especially true 
yn electrical transmission and distribution projects of the Bureau of Reclamation 
and the various public power agencies. 

So the electrical contractor is not without direct knowledge and experience 
with the subject the proposed legislation (H. R. 1839, H. R. 3654, and S. 24) 


before this committee addressed to—the matter of finality clauses in Federal 
Government construction contracts 
Eve n the instances of subcontracts, the electrical subcontractor finds him- 
f ! ed because sputes over the interpretation of a specification 
or clause in a contract concerns the subcontracted speciality work Although 


he electrical subcontractor does not deal directly with the Federal agency at in- 
t, he becomes the principal in transactions and communications through the 


slab am. 
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It has been the experience of electrical contractors that most disputes over 
provisions of Federal construction contracts originate from loosely drawn, i! 
accurate specifications and plans. There has been a marked tendency in recent 
vears for the Federal construction procuring agencies to bypass or usurp the 
functions of the qualified professional architect and engineer and attempt to 
develop and present to the industry plans and specifications that, due to the 
inexperience of the drafters, are not definitive and are sometimes even mislead- 
ing. The industry thus is called upon to establish a price on an ill-defined 
basis. The result is bids all over the lot because the bidders interpret the 
proposal variously Ususally the too-eager, less-cautious bidder gets the job 
at a figure he finds to be below actual cost of production when the contracting 
officer interprets the plans and specifications 

Armed with the dictatorial authority vested in him by the Supreme Court 
decision in the Wunderlich case, the contracting officer can become very arbitrary 
and, through caprice and whim, can inflict most serious penalties upon the 
contractor * 

The fact that dec!sions of such contracting officers are not final but are subject 
to a review by the courts, brings to bear in such cases a more careful approach 
on the part of these public servants It can be the difference between a 
reasonable man and an autocrat 

The bulk of cases involving disputes over provisions in Federal construction 
contracts come from the smaller contractors. Many of them do not have the 
time and the long years of experience in dealing with Federal agencies to avoid 
these pitfalls in doing business with their Government. Let me give you an 
example. I have here the specifications for a project that recently was awarded 
in West Virginia for installation of fluorescent lighting fixtures in a post office. 
There are 45 pages, many in fine type, the contractor must read. And he must 
read every line, for hidden in the various cross references are things that can 
make or break him. In addition to the specifications there are three blueprints 
that are a part of the plans he must review. On this project the Government 
stipulated on the blueprints a notation that ‘‘all four-tube fixtures on the first 
and second floors are to be furnished by the Government and installed by the 
contractor.” It is so stated on the blueprint. There were nine bidders—from 
West Virginia, Maryland, New York, Virginia, and Washington, D. C., and 
every one of them submitted a bid that did not allow for the contractor to buy 
these fixtures, the actual out-of-pocket cost to the contractor for them being 
in excess of $3,500. But in the fine print of the 7 pages of general conditions 
there is a reference that could be interpreted as requiring the contractor to 
furnish this material. The agency involved frankly admitted an error in pre- 
paring the drawings yet the contractor is being obliged to purchase this material 
out of his own pocket and proceed with the job. Certainly, justice in this case 
demands at least the right to court review. 

In California at an Air Force project a contracting officer has required an 
electrical contractor to place a long run of conduit in concrete although the 
plans and specifications do not call for that and sound engineering practice and 
custom in the industry does not require this costly and wasteful procedure in 
this instance. Here, again, the publie interest can be served by subjecting such 
a capricious and arbitrary decision to court review. 

The vast majority of construction contracting officers of the Federal Govy- 
ernment are careful, competent, and conscientious men. They have a tremen- 
dous responsibility. It is not reasonable to assume that all of them can be 
thoroughly qualified to handle all of the thousands of details in a construction 
proposal with pencil-point accuracy and definitiveness. Theirs is a field of ac- 
tivity that calls for congressional guidance in the public interest. Already 
this committee has wisely acted to recommend the enactment of legislation that 
will help guide these public servants in doing a better job. I refer to the House 
Report No. 982 on the Federal Construction Contract Act (H. R. 1825). We 
trust that the Congress will enact that meritorious legislation promptly. The 
committee now has the opportunity to render further assistance in achieving a 
sounder Federal construction policy by reporting favorably this legislation in- 
volving finality clauses (H. R. 1889 and 8S. 24). The National Electrical Con- 
tractors Association endorses this legislation in the form of H. R. 1839 and S. 24 
and urges the committee to report favorably on it. 
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STATEMENT OF DAvip REICH 


I am appearing here on behalf of the American Bar Association 

At the 75th annual convention of the association, held September 1952 at San 
Francisco, the following resolution was adopted: 

That it is the opinion of the American Bar Association that the determination 
of contracting officers and reviewing officials under the finality clause of Gov 
ernment contracts should be subject to judicial review, in accordance with the 
criteria of the Administrative Procedure Act, and that the section of adminis 
trative law be authorized and directed to advance appropriate legislation to that 
end.” 

We have studied the legislation pending before your subcommittee and we 
find that both S. 24 and H. R. 1839 are in substantial accord with the wishes 
of the association in this matter. We, therefore, recommend their enactment 

The decision of the Supreme Court in United States vy. Wunderlich (342 U.S 
98, 96 L. ed. 113 (1951) ), coming as it did on the hee!s of United States v. (loo 
man (338 I S. 457. 24 L. ed. 256 (1950) ). caused der ) concern in business and 
legal circles. The effect of these decisions is to place contracting officers of the 
Government in a unique position among agency officials. They are now clothed 
with almost absolute power over contract disputes cases which frequently in- 
volve millions of dollars. They can decide with finality questions of fact as well ® 
as questions of law and the only appeal that may be taken from their ruling is 
1@ agency itself. The contractor with the Government, in such a case, can 
seek relief in the courts only if he can alleged and prove “conscious wrong 
doing” on the part of the contracting officer, which Mr. Justice Minton, on behalf 
of the majority of the court in the Wunderlich case, equated to “an intention 
to cheat or be dishonest.” 

This is an impossible standard, as the majority of the Court itself in Wunder- 
lich must have recognized, when it stated, “If the standard of fraud that we 
adhere to is too limited, that is a matter for Congress” (96 L. ed., at 116). The 
Congress itself was quick to take action. In the last session, the Senate passed 


S. 2487, which is identical in all respects with S. 24, which passed the Senate 








during this session. H. R. 1889 is the companion bill to S. 24, and as I have 
said above, these are the bills the enactment of which the American Bar Asso 
ciation is recommending 

There is no valid reason for placing a contracting officer on a pedestal of 
absolute authority subject only to the review of an appeal board within his own 
agency A contracting officer does not necessarily have the expertness which is 
normally associated with persons who are authorized to make agency deter 
minations hrequently, a contracting officer is a member of the armed services, 
who is assigned as a contracting officer for only a limited period It may be but 
one of his tours of military duty As contracting officer he may be on the staff 
of a general whose very command is concerned with the dispute to which this 
contracting officer is assigned It is not unnatural for such a person to think 
the same way as his command, and to give more credence to evidence produced 


by his fellow officers than to that presented by persons in private life Such a 
contracting officer may not intend to do any wrong; unwittingly, he is just not 
impartial Under the present ruling of the Supreme Court, his decision, how 
ever, would not be subject to court attack despite the fact that it may be patently 
arbitrary, capricious, or rendered without due regard to the rizhts of the parties 

H. R. 1839 can remedy this situation, since it will allow review by the courts 
ef any contract disputes decision which a court “finds fraudulent, grossly erro 
neous, so mistaken as necessarily to imply bad faith, or not supported by relia- 


ble, probative, and substantial evidence.” An additional feature of this bill 
and which makes it preferable to H. R, 3634—is that it prohibits any Govern- 


ment contract from containing any provision making the decision of an admin- 
istrative agency final on questions of law. The effect of H. R. 1839, therefore, is 
to change legislatively the Wunderlich and Moorman decisions 

We trust that action will be taken on this pending legislation before the end 
of the present session. Such legislation is needed immediately. If no action can 
he taken now, we would appreciate the opportunity to appear before you again, 
if necessary. 





Frerevson & BuRDErL1, 
Seattle, Wash., July 28, 1953 


Re S. 24, H. R. 1889, and H. P. 3634 
Dear Str: This is to thank you for your invitation to appear before Subcom 
mittee No. 1 and testify with respect to the foregoing bills and to advise you that 
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I will be unable to appear in person but would appreciate the opportunity of sub- 
mitting the following written statement for the record. 

My law firm has represented contractors, subcontractors, and construction in- 
dustry associations for many years. We have followed the course of legisla- 
tion which has been proposed to relieve the construction industry and the Gov 
ernment of the burdens placed upon them by the Supreme Court in U. 8S. v. Wun 
derlich and strongly favor such legislation. 

I am sure that your committee has already been advised of the change in 
the law made by the Wunderlich decision and its unfortunate effect in in 
creasing costs to the Government as well as those instances of abuse of power 
by contracting officers. In addition to these factors I favor the proposed legis- 
lation for the following reasons: 

Recent congressional policy has emphasized that it is abhorrent in our system 
of government to permit the Government to deal with its citizens unfairly and 
without adequate access to the courts. The Administrative Procedure Act, act 
of June 11, 1946 (¢. 324, 5 U. S. C. sec. 1001, et seqg.), determined that the courts 
should be able to review administrative decisions. Section 1009 (e) establishes 
that the courts may overturn administrative decisions where they are “arbitrary, 
capricious, an abuse of discretion” or “unsupported by substantial evidence.” All 
of the criteria of justice and fair dealing that resulted in passage of the Admin 
istrative Procedure Act apply with equal or greater force to the legislation now 
under consideration. 

No modification of policy by the executive branch of the Government will 
answer the problem. It is primarily the existence of the power, not its exercise, 
that injures the Government. Even if a policy should be adopted of not taking 
advantage of the Wunderlich decision that policy is subject to change without 
notice and indeed is subject to abuse at any time by any single contracting officer. 

It appears that the objectives of both H. R. 1839 and H. R. 3634 are the same. 
H. R. 1839 seems to accomplish that purpose more effectively, however, since it 
applies to all existing disputes and also prohibits contract finality provisions 
regarding questions of law. H. R. 3634, on the other hand, would appear to leave 
an hiatus in the law by permitting application of the Wunderlich decision to those 
disputes decided more than a year ago. No reason appears why the contractors 
affected by such a decision should be fortuitously penalized. 

We agree wholeheartedly with the dissenting opinions of Mr. Justice Douglas, 
Mr. Justice Reed, and Mr. Justice Jackson in the Wunderlich case. We urge 
favorable consideration and passage of H. R. 1839. 

Very truly yours, 
CHARLES 8S. BURDELL. 


PHILCO CorpP., 
Philadelphia, July 29, 1953. 
Re S. 24 
Mr. CHAUNCEY W. REED, 
Chairman of the Committee on the Judiciary, 
House of Representatives, Washington, D. C 

Dear Mr. REED: This is in reply to your letter of July 22, 1953 concerning the 
above subject 

Since there are a large number of witnesses and since hearings are scheduled 
for only 1 day, we have decided in accordance with your suggestion, not to give 
oral testimony. In lieu thereof we are offering this letter for incorporation in 
the record of the hearing 

We are not in favor of the bill because we feel that the existing procedure for 
settling disputes, although susceptible to improvement, is fundamentally a better 
procedure than that suggested by the present bill. To change the present pro- 
cedure would only cast doubt upon decisions of the Armed Services Board of 
Contract Appeal and needlessly consume valuable time. 

Glen McDaniel, president of the Radio Television Manufacturers’ Association 
(RTMA), plans to present personally the industry’s position to this bill at the 
hearing on July 30. We wish to go on record in favor of this position. 

[ appreciate the courtesy which you have extended to permit us to present our 
views of the subject bill. 

Yours truly, 
PHILCO CorP., 
J. H. Gries, 
Vice President—Government and Industrial Division. 
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NATIONAL FEDERATION OF AMERICAN SHIPPING, IN¢ 
Washington, D. C., July 9, 1958. 
Hon. CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Reep: SS. 24 which is pending before your committee provides that 
no provision of any contract entered into by the United States relating to the 
finality or conclusiveness of a decision of an administrative official of the United 


I 
States in a dispute involving a question of fact arising thereunder shall be 
pleaded as limiting judicial review of any such decision to cases in which fraud 


by such official is alleged Any such provision is made void with respect to 
decisions which the General Accounting Office or a court finds fraudulent, grossly 
erroneous, so mistaken as necessarily to imply bad faith, or not supported by 
reliable, probative, and substantial evidence. Government contracts are pro 
hibited from containing provisions making final on questions of law the decisions 
of administrative officials 

The purpose of the bill is to overcome the inequitable effect of a Supreme Court 
decision (United States v. Wunderlich, Sup. Ct. Oct. term 1951) holding that 
where Government contracts provide that disputes concerning questions of fact 
arising thereunder are to be decided by Government representatives, such deci 
sions shall be conclusive on the parties in the absence of a finding of “fraud.” 
The Supreme Court said that “fraud” meant “conscious wrong doing, an inten- 
tion to cheat or be dishonest.” The effect of the holding is to prohibit judicial 
review of decisions of Government officials in such instances, since it is practically 
impossible to prove fraud on the part of Government officials. 

As the representative of a majority of deepwater American-flag shipping, the 
Federation wishes to express its support of the purpose of S. 24. However, the 
Federation urges that the bill be amended so as to delete the provision permitting 
review by the General Acconnting Office of decisions of administrative officials 
The effect of the provision is to set up the General Accounting Office as a “court 
f claims.’ It is unnecessary to point out that an agency of the legislative branch 
f the Government should not be used to perform functions intended for the 
judicial branch 





oO 
oO 


The stat ent is made in Senate Report vhich accompanied S. 24 
ange in any way the present 


jurisdiction of the General Accounting Office, either in the course of a settlement 


‘that it is not intended to narrow or restrict 





or uy unlit; that the language in question is not intended either to grant any 
new jurisdiction, but simp to reco re the jurisdiction which the General 
Accounting Office already has If such is the purpose of the bill, the provision 
‘ to be entirely unnecessat The General Accounting Office already has 
uf ent authority for passing upe he validity of expenditures of public funds, 
settle ladjust claims i nst the United States 
Federation so urges that the l be amended so as to make it quite 
clear ft t t wil t be necessal I¢ ontractor to prove that a decision of 
dministrative official is both fraudulent and erroneous in order for a 
CO to find that a finality clause is void This can be accomplished by insertion 
of the word “or mmediately after the word “fraudulent” in line 11, page 2, 
ot the | 
The contractor should not i nv eve be required to prove that a decision is 
so mistaken as necessarily to imply bad faith”. This is tantamount to requir 
ing proof of “conscious wrongdoing, an intention to cheat or be dishonest” on 
the part of the administrative officia Obviously, proof of this nature is diffi 
cult mpossible. The phrase reading “so mistaken as necessarily to imply 


bad fa th sti i(l, therefore, be St! cken from the bill. 

The Federation respectfully urges that S. 24 be amended as it has suggested, 
and requests that this letter be incorporated in the record of any hearings which 
may be held by vour committee 

Very truly yours 


A. U. Kress, Counsel. 
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ASSOCIATION OF AMERICAN SHIP OWNERS, 
New York, N. Y., July 27, 1953 
Re 8. 24, H. R. 1839, H. R. 3634 
Hon. CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, House of Representatives, 
v ashington. dD. Cc. 


My Dear Mk. CHAIRMAN: The purpose of this letter is to express our approval 
of S. 24 which has already been passed by the Senate. The purpose of the bill 
is to reinstate the construction of the “finality clause” in Government contracts 
that generally obtained before the Supreme Court's recent decision in the Wunder- 
lich case. We hope the bill will be favorably reported by your committee and 
approved by the House. We would appreciate it if you would incorporate this 
letter expressing our views in the record of the hearings. 

This association is composed entirely of Amercan-flag shipowners, all of which 
operate without subsidy aid under the Merchant Marine Act, 19386. The mem 
bers include some of the oldest and _ best-established American shipping 
companies. 

\s an example of the interest of our members in the principle underlying the 
purposes of the above bill, we would like to call the committee’s attention to 
the form of time charter under which the Military Sea Transportation Service 
employs the services of American vessels. In substance, that charter provides 
that the shipowner shall furnish the Navy with a specified vessel together with 
a full crew for a designated period of time and at an agreed rate of charter 
hire calculated to cover all normal operating costs The charter party contains 
the standard form of finality clause providing that whenever there is any dispute 
concerning a question of fact, the decision of the Secretary of the Navy or his 
authorized representative shall be “final and conclusive.” 

Under the charter, the shipowner in general bears all the crew costs. “When 
ever it is necessary,’ however, to employ a crew for services normally performed 
by longshoremen (services requiring the payment of overtime under applicable 





collective bargaining agreements between the shipowner and the unions), then 
the charter provides that the Navy has to bear the so-called overtime costs for 
such work. Under the Wunderlich decision, an authorized representative of 
the Navy might arbitrarily declare that longshore work required by the Navy 
to be done was, in fact, not necessary and to disclaim all liability regardless 
of the true facts 

Another instance of possible injustice to the shipowner that might result from 
the finality clause as construed by the Supreme Court may be pertinent. The 
charter party provides that at the end of the charter period the Navy is obligated 
to repair all vessel damages caused by its stevedores. Under the doctrine of the 
Wunderlich case the Navy could arbitrarily claim that such damages were not, 





in fact, caused by its stevedores and disclaim any liability for repair. In this 
instance, even assuming the Navy concedes its liability, it may elect under the 
charter party to pay “a sum to be agreed upon” between it and the shipowner, 
representing the estimated cost of the repair work plus the charter hire for 
the time which such work should take. If there is disagreement as to the amount 
owed by the Navy, such disagreement under the charter party is to be regarded 
as a “dispute concerning a question of fact” and the amount the Navy sets con 
sidered to be “final and conclusive.” 

Thus, under the doctrine of the Wunderlich case, the Navy is in effect given 
a blank check to determine the dollar amount of its admitted liability and to do 
so without fear of reversal, though it may have acted arbitrarily, perversely, or 
in bad faith. 

We think it is important that the right to judicial review in cases such as those 
outlined above should be preserved, not only to insure justice for private con 
tractors dealing with the Government but to protect the system of checks and 
balances on which our Government is based and to limit the possible abuse of 
administrative discretion that is encouraged by the grant of arbitrary power 

The considerations set forth above apply also, of course, to H. R. 1889 and 
H. R. 3634. We have chosen to support S. 24 simply because the Senate has 
already passed it. 

Yours sincerely, 
GEORGE W. MorGan, President 
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SHIPRUILDERS COUNCIL OF AMERICA, 
New York, N. Y., June 11, 1953. 


Subject: H. R. 1839 and S. 24, judicial review of Government contract disputes. 


Hon. CHAUNCEY W. REEp, 
Chairman, House Committee on the Judiciary, 
Washington, D. C 
Dear Mr. CHAIRMAN: At the time the Senate Judiciary Committee of the 82d 
Congress had under consideration various proposed bills to resolve the situation 
created by the Supreme Court’s decision in the “Wunderlich” and “Moorman” 
eases, the Shipbuilders Council of America submitted a statement to the Senate 
ommittee stating the views of its members and recommending that any measure 
enacted by the Congress should 
First, state that no contract entered into by the United States shall hereafter 
contain any clause which would limit the contractor’s right to judicial review 
of any questions of fact and of law arising out of the contract and that any such 
rovision in existing contracts shall be void 


Second, state that, as to questions of fact, there may also be included in the 
contract a provision for a right of appeal by the contractor to some tribunal or 
board of contract arbitration, which body would be constituted and appointed 
nm such a way as to insure the contractor of an impartial decision on all the 
evidence as to such question of fact, without limiting the contractor's right to a 
subsequent judicial review of any such matter.” 

The members of the council are pleased to note that your bill H. R. 18389 and 
its Senate counterpart, S. 24, also before your committee, propose a solution sub- 
stantially along these lines 

It is hoped that your committee will take appropriate action to the end that 
this most important measure will become law at this session 

There is attached hereto for your information a copy of the statement sub- 
mitted by the council to the Senate committee last year on this subject. 

Respectfully yours, 
L. R. SANForD, President 


STATEMENT BY SHIPBUILDERS COUNCIL OF AMERICA 


This statement is filed on behalf of the members of the Shipbuilders Council 
of America, an association comprising representatives from substantially all of 
the major shipbuilding and ship repairing companies of the United States. 

Roughly, as of February 1, 1952, it is estimated that approximately 57 percent 
of the total number of vessels of over 1,000 tons under construction in the ship- 
yards represented by the council are subject to Government contract forms and 
procedures. 

With respect to ship repairing, it is not possible to arrive at any firm dis- 
tribution figure as between Government and private commercial repair work. 
However, the latest figures released by the Maritime Administration show that, 
as of February 1, 1952, the active American merchant marine consisted of 2,046 
vessels, of which 763 were Government-owned. Not included in these figures 
are a very considerable number of vessels owned by the Military Sea Transport 
Service, Department of the Navy, which are also in active service and which 
are put into private American shipyards for repairs under Government contract 
forms and procedures. Some additional repair and conversion work is also 
allocated to the private yards by the Navy with respect to its other vessels and 
from time to time vessels owned by the Coast Guard and other Government 
agencies provide a limited volume of work. Summing up the above, it can be 
readily seen that the percentage of the total dollar volume of ship repairs done 
in the yards of members of the council subject to Government contract procedures 
and forms is very considerable. 

Each ship construction or ship repair contract where a Government vessel 
is involved, includes a disputes clause in some form. 

In view of the above, it is evident that the members of the Shipbuilders Council 
of America have a substantial interest in the legislation under consideration 
by the committee. Also, by virtue of their many years of practical experience 
with operation under Government contracts, they feel that their views should 
be given consideration by the committee. 

As has been indicated, the members of the council have contractual relations 
with a number of Government agencies. Each of these agencies, in turn, has its 
own form of contract or contracts designed to fit its own particular need and 
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reflecting in its draftsmanship, to the extent permissible by law, the particular 
philosophy of those in power in the agency. Over the years, therefore, it can 
be appreciated by the committee that the members of the council have partici- 
pated in a considerable number of contract negotiations with these various 
agencies to arrive at appropriate clauses but without too much success. 

With particular reference to the disputes clause, the members of the council 
have repeatedly advanced the view that—as a minimum—where there arises a 
dispute which cannot be resolved by negotiation and mutual agreement, then 
the contract should provide for the right to appeal to some impartial person or 
board for final settlement by a process similar to arbitration. In some contracts, 
the industry has been successful in having such a provision included, in other 
cases it has not. In any event, the disputes clause has varied from contract to 
contract and from agency to agency. 

The committee may find of interest the following chronological summary of 
a recent negotiation with the Maritime Administration in which the disputes 
clause incidentally figured. Neither the council nor any of its members has any 
desire to reflect upon the Maritime Administration by this reference, as relations 
with that agency have been reasonably satisfactory, but, under the Wunderlich 
decision, the legal remedies heretofore available have been substantially curtailed. 

On January 6, 1951, the 8lIst Congress enacted Public Law 911 which author- 
ized and provided funds to the Maritime Administration to undertake the con- 
struction of a number of Mariner-type cargo vessels. Although the Maritime 
Administration had a number of contracts under its supervision at the time, 
emergency conditions and a number of other factors had indicated that a new 
form of shipbuilding contract was desirable and actually, as a preparedness 
move, the Administration had been discussing such a new contract with the 
industry for some time. During these discussions the Administration proposed 
a draft of contract which included the following disputes clause 

“Article 32—Disputes: If at any time (including the guaranty periods specified 
herein) any doubts or disputes arise concerning any question under this contract, 
or as to anything in the drawings, plans, or specifications, the matter shall be 
referred at once to the Maritime Administration, and its decision in the premises 
shall be conclusive and binding upon the parties hereto.” 

In a letter to the Administration as to this clause, the council stated that: 

“Tt is the opinion of the council and the industry that, in event of disputes of 
whatever nature, which cannot be resolved by negotiation and mutual agreement, 
same should be handled by arbitration rather by unilateral Government decision 
It is recommended that such a provision be made.” 

The Maritime Administration thereupon redrafted the article and resubmitted 
it to the industry for further comment, in the following form: 

“Article 32—Disputes: If at any time (including the guaranty periods specified 
herein) any doubts or disputes arise concerning any question under this contract, 
or as to anything in the drawings, plans, or specifications, the matter shall be 
referred at once to the Maritime Administrator, and his decision (or that of a 
board or committee designated by him to act for him in the premises) shall be 
conclusive and binding upon the parties hereto,” 

In reply to this revision the council, writing for the industry, informed the 
Maritime Administration that: 

“This article already has been revised to include the appointment of a board 
or committee designated by the Administrator to act for him in the premises, but 
such a revision has no practical advantage without an opportunity for the con 
tractor to appear at a hearing before such board or committee and present his 
case. Without such a hearing, any decision rendered is still a unilateral decision 
based upon a report of the Administrator’s representative without the benefit of 
evidence presented by the contractor who, in such cases, stands in the shoes of a 
defendant who certainly is entitled to his day in court. This article sh wld be 
rewritten to provide for a hearing, if requested by the contractor, before the 
Administrator or board or committee designated by him to act for him in the 
premises.” 

The final form of contract signed by the various shipyards building the 
Mariner vessels includes a clause further revised as follows: 

“Article 32—Disputes: If at any time (including the guaranty periods speci- 
fied herein) any doubts or disputes arise concerning any question under this 
contract, or as to anything in the drawings, plans or specifications, the matter 
shall be referred at once to the Maritime Administrator, and his decision (or that 
of a board or committee designated by him to act for him in the premises), after 
44412—54 
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consideration of the facts presented by both parties, shall be conclusive and bind- 
ing upon the parties hereto as to matters of fact and of law.” 

The committee will note that the Administration agreed to allow the contractor 
to present his case to the board or committee but, at the same time and without 
previous warning, revised the language to specifically state that the findings 
of such person or persons would be conclusive not only as to matters of fact but 
also as to matters of law 

As thus written the Maritime Administration shipbuilding contract disputes 
clause is even more objectionable than the clause which the Supreme Court 
considered in the Wunderlich decision yet it was accepted reluctantly by the 
shipyards because practical considerations make it impossible for them to take a 
firm position in such matters. The Supreme Court’s observation in the Wunder- 
lich decision that contractors are not compelled or coerced into making the con- 
tract may be true in some instances and in some industries, but, in view of the 
volume of work originating with the Government and the need for that work by 
the shipbuilding and ship repairing industry, it is certainly an unrealistic view- 
point if applied to that industry 

Based on the above history of negotiations with respect to the disputes clause 
in the present Mariner contracts, and also because of their experience over the 
years with respect to other contract negotiations pertinent to this clause, the 
members of the council are convinced that Congress must act in this matter 
They feel that the mechanisms and right to review of disputes of questions of 
fact or law arising under their contracts should not be a subject for continual 
negotiation each time new contract discussions are undertaken with a Govern- 
ment agency but are matters which should be permanently settled by proper 
legislation of a positive nature 

Ihe embers of the coun however, do not advocate for Government con 
tracts any remedies which they do not already have, as a matter of law, in 





respect to their private contracts 
rhe members of the council do not feel that any of the bills so far introduced 
would provide a satisfactory solution of the present situation They request 


that legislation be enacted hich would approach the problem in a_ positive 
ather than a negative way In other words, they would restrict the kinds 
of disputes clauses that may be included in Government contracts and take them 


matters which would be subject to negotiation between the contractor 
vernment 

lly the members of the council recommend that any measures enacted 
ress should 

: ite that no contract entered into by the United States shall here 
after contain any clause which would limit the contractor’s right to judicial 
review of any questions of fact and of law arising out of the contract and that 
any such provision in existing contracts shal] be void 





Second, state that, as to questions of fact, there may also be included in 
the ntract a provision for a right of appeal by the contractor to some tribunal 
or board of contract arbitration which body would be constituted and appointed 
n such a way as to insure the contractor of an impartial decision on all the 





limiting the contractor's right to 
a subsequent judicial review of any such matter 


evidence as to such question of fact, without 
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REVIEW OF FINALITY CLAUSES IN 
GOVERNMENT CONTRACTS 


THURSDAY, JANUARY 21, 1954 


Hiousr or RepresENTATIVES, 
SuBCOMMIETEE No. 1 OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to notice, at 10 a. m., in room 546, 
Old House Office, Hon. Louis E. Graham (chairman) presiding: 

Present : Messrs. Graham, Hyde, Celler, Walter, Frazier, and Miss 
‘Vhompson. 

Also present: Mr. William Foley. committee counsel. 

Mr. Granam. A quorum is present, and the committee will come to 
order. 

Our first witness scheduled for today was the chairman of our com 
mittee, Mr. Reed. He has been delayed In arriving, Mr. Willis of the 
committee is present, and we will have him as the first witness. 


STATEMENT OF HON. EDWIN E. WILLIS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF LOUISIANA 


Mr. Wiuus. Mr. Chairman, I am thankful to the subcommittee to 
listen to me just for a moment on the bill I introduced, H. R. 6946. 
As author of the bill, however, it is not my intention to press the sub 
committee for the approval of my particular bill, because I have no 
pride of authorship. My idea is to see that legislation is enacted. 
Of my own knowledge, I know the work that this subeommittee has 
done in connection with the decision of the Supreme Court in the 
Wunderlich case. 

The provisions of the bill I introduced are, of course, substantially 
ilone the lines of the other bills before the subcommittee. 

(The bill, H. R. 6946, is as follows:) 

H. R. 6946, 883d Cong., 2d sess. ] 

4 BILL To permit review of decisions of Government contracting officers involvin 1e 
tions of fact arising under Government contracts in cases other than those in whiecl 
fraud is alleged, and for other purposes 
Be it enacted by the Senate and House of Representatives of the United States 

of America in Congress assembled, That no provision ot any contract entered 

into by the United States, relating to the finality or conclusiveness, in a dispute 
nvolving a question arising under such contract, of any decision of an adminis 
trative official, representative, or board, shall be pleaded as limiting judicial re 
view of any such decision to cases in which fraud by such official, representative 
or board is alleged; and any such provision shall be void with respect to any 
such decision which a court, having jurisdiction, finds fraudulent, gross vy er 
neous, so mistaken as necessarily to imply bad faith, or not supported by reliable 
probative, and substantial evidence 
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Sec. 2. No Government contract shall contain a provision making final on a 
question of law the decision of an administrative official, representative, or 
board. 

Mr. Wiuts. After the Supreme Court handed down its decision in 
November of 1951 concerning the finality disputes clause in Govern- 
ment contracts, judicial review of disputes concerning questions of 
fact was foreclosed unless the aggrieved party alleged and proved 
fraud with respect to the decision of the contracting officer or the 
department head. The Court used these words: “By ‘fraud’ we mean 
conscious wrong doing, an intention to cheat or be dishonest.” 

I am sure that you have heard before and will hear today the serious 
problems that have resulted from this decision. One has only to con- 
sider the number of business firms and the volume of Government 
contracts involved in order to comprehend the gravity of the problem 
which has been created by the Wunderlich decision. If the situation 
Is permitted to stand, the traditional American sense of fair play can 
never operate in this field of Government contracts. I, for one, have 
always been a firm believer in permitting an aggrieved party to a 
dispute to have his day incourt. I do not mean to impugn the honesty 
or integrity of any Government employee or official, but I do believe 
that the utmost fairness in a dispute can be achieved only by per- 
mitting recourse to the courts, and it should be kept in mind that this 
Wunderlich decision could react and has reacted unfavorably to the 
Government where the Government felt it was the aggrieved party. 

| have heard certain obje ‘TIONS raised to the enactment of this legis- 
lation, but I have not found any substantial merit in these objections. 
It has been said, for instance, that the enactment of the legislation 
might result in a flood of litigation. I am not sure that that would 
be true. I doubt it. But that is certainly a dangerous doctrine to 
embrace. In other words, it is certainly un-American to say, “In 
orde r to relieve the courts of work, we shall deny people a cause of 
action.” Our courts were created to administer justice to all, that 
: the sole reason for the ir existence. The volume of cases is of no 
concern, 

Another statement that has been raised against these bills is that 
there is no need for them because many of the agencies have altered 
their rules and regulations concerning the finality disputes clause. 
In this respect, 1 wish to point out that while it may be so today, we 
have no guarantee it will be tomorrow. 

In conclusion, I wish to urge most strongly that the committee take 
immediate favorable action to report outa bill which will give a sense 
of balance and security to both the contractors and the Government. 
My study and analysis of the problem have led me to the inevitable 
conclusion that enactment of legislation such as this is and can be the 
only sound, equitable solution to the problem which has resulted from 
the Wunderlich decision. 

Mr. Granam. When you have finished with any interrogation on 
the part of the members of the subcommittee, will you join with the 
members of the committee’ Mr. Walter, is there anything you wish 
to ask him ¢ 

Mr. Water. Of course, the argument that the enactment of this 
legislation would bring about much litigation is a very familiar one. 
That was the argument advanced at the time the Administrative 
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Procedures Act was enacted into law, and of course that just didn’t 
happen. Do you not feel that the mere existence of this law would 
bring about more fair decisions, or at least eliminate to some extent 
the possibility of them being unfair, unjust, and improper decisions ‘ 

Mr. Wituts. I think so. Fundamentally, it would seem to me that 
the contracting officers themselves would want to be saved the em- 
barrassment of treading on the field of fraud, and they would lean 
backward. As it stands now, I think it would be a wholesome thing 
to enact the law. 

Mr. Granam. We are very glad this morning to welcome Mr. Hyde 
to our subcommittee. Do you have any questions / 

Mr. Hypr. The only question that occurred to me was that you 
mentioned there might be a time when the Government was the ag- 
grieved party. W ith the present procedure, the Government is not 
like ly to be the ager leved party ¢ 

Mr. Wittts. It could be. It could very well be, because here you 
are dealing with fraud, and the court says that in order to have re lief 
one must be guilty of fraud. Now, a contracting officer who hands 
down a decision against the Government can very adversely affect 
the Government itself, and the Government some of these days might 
find a decision very much against itself. The decision works both 
ways, in that there is no appeal either way from the holding of the 
contracting officer unless a showing of fraud is made, and the Gov 
ernment itself might be caught some of these days under this Wunder 
lich decision. I know of one case when the court so ruled. 

In the area I am particularly concerned about, public works in the 
field of flood control and levee building, drainage and irrigation, this 
strikes at supplying the Army, the Navy, and all de ‘partments of the 
Government in this general field of Government contracts. So the 
Government itself might be hurt some of these days. 

Mr. Hype. I am not as familiar as some of the other members with 
this, but is the effect of the law now to give the contracting officer the 
final word on the question of fact ? 

Mr. Witus. Exactly, excepting where you can show that the con- 
tracting officer intended to cheat one side. Now, those are rough 
words. The Supreme Court used the words that unless there is a 
showing that he was dishonest to the extent of wanting to cheat, you 
cannot overrule the contracting officer on matters of fact. 

Mr. Hyper. If the contracting officer makes a finding, under what cir- 
cumstances would the Government be the one to take an appeal or 
want to take an appeal? Who would be the one in the Government 
to say, “We are going to take an appeal’? 

Mr. Wituts. I imagine the General Accounting Office would be 
interested, and the Department of Justice and the Department of 
Defense. Suppose a dispute arises in the interpretation of the mean- 
ing of the plans and specifications or what constitutes extras in the 
contract and what constitutes default and what constitutes reasonable 
performance, and the various elements that we lawyers know are 
presented in matters of public contracts and an issue is drawn between 
the contractor and the Government. And then on matters of fact 
the contracting officer holds one way. Then neither side has recourse 
unless there is a showing that the contracting officer was dishonest, 
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was guilty of fraud, or intended to cheat someone. Those are the 
words of the Supreme Court. 

Mr. Hype. Thank you. 

Mr. Grauam. Mr. Reed, you are the next witness. 


STATEMENT OF HON. CHAUNCEY W. REED, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Reep. Mr. Chairman, and members of the subeommittee, my 

before you this morning is to urge upon you 
prompt and favorable consideration of the legislation which would 
perniutl juUdIClal review ot the decisions of contracting officers. I fully 


purpose 1! appeal hie 


ealize your knowledge and familiarity both with the bills now pend- 
o H. R. 1839, of which I am the author, as 


well as the seriousness of this problem. You know full well the im- 

pact and ramifications that have resulted from the decisions ot the 
Supreme Court in the Moorman and Wundelich cases. 

Many witnesses who will appear before you today will, IT am sure, 

r not only those decisions but also the problems that have arisen 

prompt and favorable 


em to the satisfaction and 


nie before you, includn 


COVE 


| 
because of them. I am interested in seeing 
action on a bill which will solve thi prob 


best interests not only ot the Government but ilso of the private 


l 
i 
] 
| 


o” Pv this subcommittee o1 these bills, | have 


Since the last hearin 
received a letter from the ¢ omptroller Greneral of the United States, 
dated December 30, 1953 In this letter he suggests an amendment in 
the nature of a substitute for the language now contained in the bill 
S. 24 and in my bill, H. R. 1839. In that regard, | vould like to quote 
from that lette 


Since the end of the past session of Congress this Office has given the matter 


further consideration and the subject has been discussed with various adminis 
trative officials and representatives of industry. As a result a substitute draft 
1 bill has been developed as follows 
N ACI rmit \ 1 the heads of partments, or their representa 
t Is ng iestions arising ur Government contracts 


Be it enacted by the Senate and House of Representatives of the United States 
of America Congress assembled, That no provision of any contract entered into 
y the United States, relating to the finality or conclusiveness of any decision of 
head of any department or agency or his duly authorized representative or 
board in a dispute involving a question arising under such contract, shall be 
pleaded as limiting judicial review of any such decision to cases where fraud 
by such official or his said representative or board is alleged: Provided, however, 
That any such decision shall be final and conclusive unless the same is fraudulent 
pricious or arbitrary or so grossly erroneous as necessarily to imply bad 
faith, or is not supported by substantial evidence 
Sec. 2. No Government contract shall contain a provision making final on a 
question of law the decision of any administrative official, representative. or board. 
We have reason to believe that should the Congress decide to enact legislation 
on this subject there would be no opposition to this substitute language by various 
representatives of industry groups, including The Associated General Contractors 
of America, Ine., the Aircraft Industries Association of America, Inc., and the 
Radio-Electronics-Television Manufacturers Association \nd representatives of 
interested administrative agencies have indicated to us that while they believe 
egislation is necessary there would be little or no opposition to the particular 
language of this substitute draft In my judgment this substitute language will 
accomplish what we have been striving for all along and will place the General 
Accounting Office in precisely the same situation it was in before the decisions in 


inderlich and Moorman cases 
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For the reasons indicated above, and in the belief that there might be little 
difficulty in obtaining the enactment thereof, I strongly recommend that the draft 
bill quoted herein be substituted for S. 24 and H. R. 1839 and that action thereon 
be taken at an early date. Representatives of this Office will be available to 
discuss the matter with you or members of your staff at any time should you so 
desire. 

Sincerely yours, 
LINDSAY WARREN. 

In conclusion, gentlemen, let me say that your witnesses will un- 
doubtedly have further comment upon the proposed amendment of 
the Comptroller General. I wish to repeat that I cannot urge too 
strongly my desire that a bill be enacted as quickly as possible. 

Mr. Granam. Thank you. Any questions? 

Mr. Wavrer. Just one question, Mr. Chairman. In your opinion 
what effect would the enactment of any of these bills have on existing 
contracts, including those that are already in the courts 4 

Mr. Reep. I do not know if there would be any. 

Mr. Watrer. In other words, you feel that the enactment of this 
legislation would apply only to contracts entered into after the adop 
tion of the law. Do you not feel that perhaps we ought to consider 
during the course of the hearings the advisability of making the legis- 
lation we enact applicable to existing contracts 

Mr. Reep. I would think so 

Mr. Granam. Mr. Willis, any questions ? 

Mr. Witxis. I am very much interested in the point developed by 
Mr. Walter. I think we are dealing here with a rule of evidence and 
not with a question of substantive law, and that therefore it would be 
certainly proper and we certainly would have the authority to extend 
the effect of this bill to all contracts now in existence and those under 
dispute. I think asa matter of law it can be done, and I think it should 
be considered. 

Another point, Mr. Chairman, that we had better question some of 
the witnesses on is the sharp question of a mixed question of law and 
fact. The contracting officer may say, “Yes, but this is a mixed ques- 
tion of law and fact, and this bill doesn’t apply.” I think we should 
develop that in the course of the hearing. 

Mr. Grauam. For the benefit of the witnesses this afternoon, we 
have before the House a very imports int bill, the “West Point of the 
Air.” Undoubtedly, there will be a quorum call and also a rolleall. 
We know we have a large number of witnesses, and we want to accom 
modate you the best we can. May I take a poll of the committee. 
First of all, would you be willing to sit this afternoon, realizing you 
may be called back and forth for rollcall and quorum call, or would 
you prefer to go over until tomorrow and sit continuously all day, with 
the hope there would be no interruption ? 

We are trying to accommodate the witnesses as best we can. We 
know there are many witnesses, but it is very irritating to run back 
and forth to answer these calls. What do you say, Mr. Hyde? 

Mr. Hypr. Whatever is the pleasure of the committee is satisfactory 
to me. 

Mr. Granam. When we quit today, we will quit promptly at 11:45 
in order that everyone will get over there, and we will resume at 10 
o clock tomorrow morning, with the expectation of going through. If 
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that is thoroughly understood, we will proceed with the next witness, 
who is Mr. E. L. Fisher, General Counsel of the General Accounting 
Office. Mr. Fisher, will you come forward, please. 


STATEMENT OF E. L. FISHER, GENERAL COUNSEL, GENERAL 
ACCOUNTING OFFICE, ACCOMPANIED BY R. F. KELLER, ASSIST- 
ANT TO THE COMPTROLLER GENERAL 


Mr. Fisuer. Mr. Chairman, I have a prepared statement, but be- 
fore reading my prepared statement I would like to correct an im- 
pression that is in the record now, and that is the statement in the 
Comptrollet General's letter ot December 30, 1953, that the chairman 
of the full committee read a moment ago that we had reason to believe 
that the Associated General Contractors of America had no objection 
to the so-called substitute language. We were under the impression 
they had no objection, but we were mistaken. I think perhaps they 
do. I just want the record to show that we retract any implication 
in that letter as to them. 

I appreciated the opportunity to appear today because the subject 
matter of this hearing is of vital importance not only to the General 
Accounting Office but to the entire Government. 

The Budget and Accounting Act of 1921 and the Budget and Ac- 
counting Procedures Act of 1950 vest authority in the Comptroller 
General of the United States as the agent of the Congress, to examine 
and audit the financial transactions of the Government. By section 
305 of the earlier act, Congress provided that claims by and against 
the United States and all accounts whatever in which the Government 
of the United States is concerned shall be settled and adjusted in the 
General Accounting Office. 

It has generally been regarded, by force of the terms of these 
statutes that payments made by public officers in the transaction of the 
Government’s business were subject to a determination by the General 
Accounting Office, as to the legal propriety thereof—that such pay- 
ments were not final until settled by the General Accounting Office. 
Accordingly, in transactions involving an expenditure of public funds 
the General Accounting Office has determined the actual conditions 
underlying the terms of any contractual agreement and if, upon the 
facts developed, it appe ared that a contractor had been unjustly en- 
riched at the public expense, the General Accounting Office would 
take the necessary action to recover any amount overpaid. By the 
same token, a contractor who felt he was entitled to an additional 
amount under a contract could present a claim to the General Account- 
ing Office for settlement, irrespective of the administrative action 
taken in the matter. 

Mr. Cevrer. Will you pardon me at that point. How long would 
it take before the General Accounting Office would act? ; 

Mr. Fisurer. That would vary, I would say, from 1 day to several 
years. : 

Mr. Cevier. I would say the emp yhasis is on the several years, 

Mr. Granam. Go ahead and finish your statement. 

Mr. Fisuer. This authority must exist consistent with the directions 
in section 305 of the 1921 act that all accounts and claims shall be 
adjusted and settled in the General Accounting Office. This is pre- 
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cisely the same authority heretofore exercised by the courts and, of 
course, contractors have a right of appeal to the courts from the deter- 
minations of the General Accounting Office. 

It has been customary in Government contracts to provide that all 
disputes concerning questions of fact arising under the contract shall 
be decided by the contracting officer whose decision shall be final and 
conclusive between the parties subject to the right of the contractor 
to appeal to the head of the agency concerned within a limited period 
of time. In the past, questions of fact so decided were not disturbed 
by the General Accounting Office or the courts unless the action of 
the administrative officer was fraudulent, arbitrary, capricious, grossly 
erroneous, or without foundation in fact. However, in the recent 
case of United States v. Wunderlich, the Supreme Court held that 
under such contract provision the decision of the deciding official on 
a question of fact remains final “unless it was founded on fraud, al- 
ieged and proved.” In this regard the Court stated that— 
fraud is in essence the exception. By fraud we mean conscious wrongdoing, 
an intention to cheat or be dishonest. The decision of the department head, 
absent fraudulent conduct, must stand under the plain meaning of the contract. 

The Court went on to say that— 

If the conclusiveness of the findings under article 15 is to be set aside for fraud, 
fraud should be alleged and proved, as it is never presumed. * * * The finding 
of the Court of Claims was that the decision of the department head was “ar 
bitrary,” “capricious,” and “grossly erroneous.” But these words are not the 
equivalent of fraud, * * * The limitation upon this arbitral process is fraud, 
placed there by this Court. 

It is significant that the Court went further to state, possibly as 
an invitation but certainly as indicating a remedy, that— 

If the standard of fraud that we adhere to is too limited, that is a matter for 
Congress. 

For all practical purposes this means that the decision of the ad- 
ministrative officials nearly always will be final because of the extreme 
difficulty of proving fraud. Its more serious implications are sum- 
med up by Mr. Justice Douglas, in his strong dissenting opinion, 
wherein he stated: 

But the rule we announce has wide application and a devastating effect. It 
makes a tyrant out of every contracting officer. He is granted the power of a 
tvrant even though he is stubborn, perverse, or captious. He is allowed the 


power of a tyrant though he is incompetent or negligent. He has the power of 
life and death over a private business even though his decision is grossly er 
roneous. Power granted is seldom neglected. 


The principle of checks and balances is a healthy one. An official who is 


accountable will act more prudently. A citizen who has an appeal to a body 
independent of the controversy has protection against passion, obstinacy, ir 
rational conduct, and incompetency of an official * * The rule we announce 


makes Government oppressive. The rule the Court of Claims espouses gives 
a citizen justice even against his government. 


In Mr. Justice Jackson’s dissent he stated: 


But one who undertakes to act as a judge in his own case or, what amounts 
to the same thing, in the case of his own department, should be under some 
fiduciary obligation to the position which he assumes. He is not at liberty to 
make arbitrary or reckless use of his power, nor to disregard evidence, nor to 
shield his department from consequences of its own blunders at the expense of 
contractors. * * * T still believe one should be allowed to have a judicial 
hearing before his business can be destroyed by administrative action, although 
the Court again thinks otherwise. 
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And of course the rule works both ways. A deciding administrative 
official can make decisions adverse to the Government as well as to 
contractors, 1n which event an Imprope r ¢ lecision 1 fl sults in a burden 
to the taxpayers of the country. The experienc of the General 
Accounting Office has been that this is not an infrequent situation. 
With the support of the Supreme Court decision and the knowledge 
that their determinations cannot be questioned, in the absence of 
ft iud, this Situation may arise W ith more frequency. 

()f pel haps more serious consequence, however, is the tendency on 
the part of some executive contracting age ncies to include in Gcovern- 
ment contracts a provision specifying that all disputes, whether of 
law or fact, are to be finally and cone lusive ly settled administratively, 
rather than by the aecount he officers or the COl res, The validity of 
an “all disputes” clause of that nature was up yhe ld by the Supreme 
Court in the case of United States v. Moorman. Speaking of such 
provisions, the Court stated that “No con eressional enactment con- 
demns their creation or enforcement,” and that “If parties competent 
to decide for themselves are to be de epr ive | of the Pri ilege ot making 
such anticipatory provisions for settlement of disputes, this depriva- 
tion should come from the legislative branch of Government.” But 
again, as was the case with the “disputed questions of fact” provision, 
prior to the decision of the Supreme Court in the Wunderlich case 
the courts had been understood to have qualified ihe “all disputes” 
provisions by requirl ne that the administr: itive decision, in order to be 
conclusive, must be made in good faith and not be arbitrary or 
Caprie IOUS, 

Applying the rationale of the Supreme Court’s decisions in the 
Wunderlich and Moorman cases, if appears that the executive contract- 
ing agencies without specific legislation authorizing them to do so, 
may, by agreement with the contractor, circumvent the operations of 
courts and the General Accounting Office to the serious detriment of 
both private business and the Government. Thus, the rule now made 
clear by the Supreme Court could result not only in depriving the 
Congress of the normal safeguards inherent in an audit by the Gen- 
eral Accounting Office of public expenditures but also could preclude 
contractors of their usual remedy to pursue claims before the General 
Accounting Office. Manifestly, this unique position now enjoyed by 
the contracting agencies is contrary to the established policies of our 
Gove — nt and represents an unwarranted encroachment upon the 
control by the C ongress over public expenditures, It is imperative, 
considering the billions of dollars now being spent under contracts, 
that there be enacted legislation limiting this final authority the con- 
tracting agencies have taken upon themselves by the use of finality 
clauses, 

Since it has been the policy of our system of Government to afford 
an independent review of administrative expenditures, by the account- 
ing officers, I strongly recommend that the Congress enact S. 24 as 
passed by the Senate, or, as an amendment of S. 24, the substitute 
lancuage set forth in the Comptroller General’s letter of December 
30, 1953, to the chairman, Committee on the Judiciary, House of Rep- 
resentatives. 

The enactment of a bill in either form would preclude administra- 
tive officers from making final decisions in contract matters on ques- 
tions of law but would leave such final decisions for determination by 
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the General Accounting Office and the courts. On the other hand, it 
would permit them to make determinations on questions of fact which 
would have final effect.if the decisions were not found by the General 
Accounting Office or the courts to be fraudulent, arbitrary, capricious, 
and so forth. Such a law not only would protect a contractor from 
fraudulent, arbitrary or capricious action by giv ing him, in addition 
to resort to the courts, a further administrative remedy before the 
General Accounting Office, and would also provide a protection, 
through the General Accounting Office, against decisions adverse to 
the interests of the United States. Certainly the rights of contracts 
ind the Government to review or appeal should be coextensive. 

Mi. Robert Keller, Assistant to the Comptroller, is with me this 
morning, We would be olad to answer any questions you may have. 

Mir. Granam. Mr. Walter. 

Mr. Waurer. I notice on page 2 of your statement, second para 
graph, that “It has been customary in Government contracts to pro 
vide that all disputes * * *” ondso on. Is it not a fact that a con- 
tract is not negotiated in the usual manner? Is it just submitted to 
the contractor, is it not? The terms are all provided by the Govern 
ment, and he either takes it or leaves it ¢ 

Mr. Fister. That is generally true, Mr. Walter. These are stand 
ard forms that are generally used, and they have to be accepted 
without change as the usual rule. 

Mr. Waurer. I would like to get around to that standard form. 
Where does the authority come from for article 15, the article with 
respect to disputes ¢ 

Mr. Fisner. There is no statutory authority for the article. It has 
just grown up from practice. 

Mr. Wavtrer. Just one of those bureaucratic Topsys. 

Mr. Ketter. Mr. Walter, it might be what you would call the in- 
herent right of a contracting party to enter into certain terms. I 
will agree with you—— 

Mr. Wavrer. Now wait a minute. Inherent right of a party to 
enter into certain terms. The contractor has no voice in what that 
uticle contains, has he ? 

Mr. Kreturr. Well, he has a voice, but sometimes it cannot be heard 
very loudly. Ihave heard many of them protest. 

Mr. Waxrer. Will you give us a case where it has ever been heard / 

Mr. GRAHAM. You mean above a murmur. 

Mr. Watrer. A whisper. 

Mr. Ketier. Offhand, I can’t, but there are variations made from 
time to time in special cases. 

Mr. Wavrer. At the end of the statement it says: 


The enactment of a bill in either form would preclude administrative officers 
from making final decisions in contract matters on questions of law. 

What about where the question was purely one of fact? 

Mr, Fisuer. I go on to say that where it is purely a question of fact 
they can still make final determinations, but if they are arbitrary, 
capricious, grossly erroneous, and so forth, the General Accounting 
Office or the courts could review. 

Mr. Waurer. The position the General Accounting Office is taking 
on this matter is the same position it took with respect to the Contract 
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Settlement Act, which position was rejected by this committee some 
ears ago; is that not a fact? 

Mr. Fisuer. I would say that is substantially correct. 

Mr. Grauam. Mr. Keller, is there anything you wish to say? 

Mr. Keuuer. I just want to add one thing, Mr. Chairman. The 
Comptroller General asked me to express to the committee that he is 
strongly in favor of legislation on this subject. It is in the interest of 
the Govern ment and in the interest of the contractors, and very 
frankly we do not see how any reasonable person can have any objec- 
tion to it, unless they expect to get an advantage from it some way. 

Mr. Waurer. Now that is just not fair, and you know it is not ‘fair. 
I resent it. because I do not agree with you at all. 

Mr. Kr tueR. I am talking about the general approach of the legis- 
lation. 

Mr. Water. You said anybody that took that position was inter- 
ested in getting an unfair advantage. 

Mr. Ketier. I did not intend it that way. 

Mr. Water. That is exactly what you ‘said, and I don’t like it. 

Mr. Ketier. I will apologize to you, sir. 

Mr. Grauam. Anything further? 

Mr. Kruuier. No, sir. 

Mr. Granam. You cannot satisfy all of us. 

(‘] he prepared statement of Mr. Fisher follows :) 


STATEMENT OF Mr. E. L. FISHER, GENERAL COUNSEL OF THE GENERAL ACCOUNTING 
OFFIC! 


I appreciate the opportunity to appear today because the subject matter of 
this hearing is of vital importance not only to the General Accounting Office, 


but to the tire Government 
The Bue get and Accounting Act, 1921 (42 Stat. 24), and the Budget and 
Accounting Procedures Act of 1950, approved September 12, 1950, Public Law 


7TS4, vest authority in the Comptroller General of the United States, as the 
agent of the Congress, to examine and audit the financial transactions of the 
Government By section 3805 of the earlier act, Congress provided that claims 
by and against the United States and all accounts waatonar in which the Gov 
ernment of the United States is concerned shall be settled and adjusted in the 
General Accounting Office 

been regarded, by force of the terms of these statutes, that 


It has genera ly 
payments made by public officers in the transaction of the Government's busi- 


ness were subject to a determination by the General Accounting Office, as to 
the legal propriety thereof—that such payments were not final until settled by 
the General Accounting Office (Accordingly, in transactions involving an expend- 
iture of public funds the General Accounting Office has determined the actual 


conditions underlying the terms of any contractual agreement and if, upon the 
facts developed, it appeared that a contractor had been unjustly enriched at the 
public expense, the General Accounting Office would take the necessary action 
to recover any amount overpaid. By same token, a contractor who felt he was 
entitled to an additional amount under a contract could present a claim to the 
General Accounting Office for settlement, irrespective of the administrative 
action taken in the matter. This authority must exist consistent with the direc- 
tions in section 305 of the act, supra, that all accounts and claims shall be 
adjusted and settled in the General Accounting Office. This is precisely the 
same authority heretofore exercised by the courts and, of course, contractors 
have a right of appeal to the courts from the determinations of the General 
Accounting Office. 

It has been customary in Government contracts to provide that all disputes 
concerning questions of fact arising under the contract shall be decided by the 
contracting officer whose decision shall be final and conclusive between the parties 
subject to the right of the contractor to appeal to the head of the agency con- 
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cerned within a limited period of time. In the past, questions of fact so decided 
were not disturbed by the General Accounting Office or the courts unless the 
action of the administrative officer was frandulent, arbitrary, capricious, grossly 
erroneous, or without foundation in fact. However, in the recent case of United 
States v. Wunderlich (342 U. 8S. 98), decided November 26, 1951, the Supreme 
Court held that under such contract provision the decision of the deciding 
official on a question of fact remains final “unless it was founded on fraud 
alleged and proved.” In this regard the Court stated that “fraud is in essence 
the exception By fraud we mean conscious wrongdoing, an intention to cheat 
or be dishonest. The decision of the department head, absent fraudulent con 
duct, must stand under the plain meaning of the contract.” The Court went 
on to say that “if the conclusiveness of the findings under article 15 is to be set 
aside for fraud, fraud should be alleged and proved, as it is never presumed 
* * * The finding of the Court of Claims was that the decision of the 


department head was ‘arbitrary,’ ‘capricious,’ and ‘grossly erroneous.’ But 
these words are not the equivalent of fraud * * *. The limitation upon this 
arbitral process is fraud, placed there by this Court.” It is significant 


that the Court went further to state, possibly as an invitation but certainly as 
indicating a remedy, that “if the standard of fraud that we adhere to is too 
limited, that is a matter for Congress.” 

For all practical purposes this means that the decision of the administrative 
officials nearly always will be final because of the extreme difficulty of proving 
fraud. Its more serious implications are summed up by Mr. Justice Douglas, 
in his strong dissenting opinion, wherein he stated, “But the rule we announce has 
wide application and a devastating effect. It makes a tyrant out of every con 
tracting officer. He is granted the power of a tyrant even though he is stubborn, 
perverse, or captious. He is allowed the power of a tyrant though he is incom 
petent or negligent. He has the power of life and death over a private business 
even though his decision is grossly erroneous. Power granted is seldom neglected 

“The principle of checks and balances is a healthy one. An official who is 
accountable will act more prudently. <A citizen who has an appeal to a body 
independent of the controversy has protection against passion, obstinacy, irra 
tional conduct, and incompetency of an official. * * * The rule we announce 
makes government oppressive. The rule the Court of Claims espouses gives a citi 
zen justice even against his Government.” In Mr. Justice Jackson’s dissent he 
stated, “But one who undertakes to act as a judge in his own case or, what 
amounts to the same thing, in the case of his own department, should be under 
some fiduciary obligation to the position which he assumes. He is not at liberty 
to make arbitrary or reckless use of his power, nor to disregard evidence, nor 
to shield his department from consequences of its own blunders at the expense 
of contractors. * * * I still believe one should be allowed to have a judicial 
hearing before his business can be destroyed by administrative action, although 
the Court again thinks otherwise.” And of course the rule works both ways 
A deciding administrative official can make decisions adverse to the Govern 
ment as well as to contractors, in which event an improper decision results in a 
burden to the taxpayers of the country. The experience of the General Account 
ing Office has been that this is not an infrequent situation. With the support 
of the Supreme Court decision and the knowledge that their determinations 
cannot be questioned, in the absence of fraud, this situation may arise with more 
frequency. 

Of perhaps more serious consequence, however, is the increasing tendency on 
the part of some executive contracting agencies to include in Government con 
tracts a provision specifying that all disputes, whether of law or fact, are to 
be finally and conclusively settled administratively rather than by the account- 
ing officers or the courts. The validity of an “all disputes” clause of that na 
ture was upheld by the Supreme Court in the case of United States vy. Moorman 
(338 U. 8. 457). Speaking of such provisions, the Court stated that “no con 
gressional enactment condemns their creation or enforcement” but that “if par 
ties competent to decide for themselves are to be deprived of the privilege of 
making such anticipatory provisions for settlement of disputes, this deprivation 
should come from the legislative branch of government.” But again, as was 
the case with the “disputed questions of fact” provision, prior to the decision of 
the Supreme Court in the Wunderlich case, supra, the courts had been under 
stood to have qualified the ‘all disputes” provisions by requiring that the ad 
ministrative decision, in order to be conclusive, must be made in good faith and 
not be arbitrary or capricious. 








42? REVIEW OF FINALITY CLAUSES IN GOVERNMENT CONTRACTS 


Applying the rationale of the Supreme Court’s decisions in the Wunderlich 
ind Moorman cases, supra, it appears that the executive contracting agencies 


thout specif legislation authorizing them to do so, may, by agreement with 
the contractor, circumvent the operations of courts and the General Account- 
¢ Office to the serious detriment of both private business and the Government. 
rhus, the rule now made clear by the Supreme Court could result not only in 
depriving the Congress of the normal safeguards inherent in an audit by the 
General Accounting Office of publie expenditures but also could preclude con 
tractors of their usual remedy to pursue claims before the General Accounting 
Office Manifestly, this unique position now enjoyed by the contracting agen 
cie contrary to the established policies of our Government and represents an 
unwarranted encroachment upon the control by the Congress over public ex 
penditures It is imperative, considering the billions of dollars now being spent 
nder contracts, that there be enacted legislation limiting this final authority 
e contracting agencies have taken upon themselves by the use of finality 


ciauses in contracts 

Since it has been the policy of our system of Government to afford an in- 
dependent review of administrative expenditures, by the accounting officers, | 
recommend that the Congress enact S, 24 as passed by the Senate, or, 
an amendment of S. 24 the substitute language set forth in the Comptroller 
CGeneral’s letter of December 30, 1953, to the chairman, Committee on the 

Judiciary, House of Representatives 
The enactment of a bill, in either form, would preclude administrative officers 
making final decisions in contract matters on questions of law but would leave 
uch final decisions for determination by the General Accounting Office and the 
courts. On the other hand, it would permit them to make determinations on 
questions of fact which would have final effect if the decisions were not found 
the General Accounting Office or the courts to be fraudulent, arbitrary, 


iy 


Strol 


capricious, ete Such a law not only would protect a contractor from fraudulent, 
arbitrary or capricious action by giving him, in addition to resort to the courts, 
urther administrative remedy before the General Accounting Office, a time- 


aving and less expensive proceeding, but would also provide a protection, through 
the General Accounting Office, against decisions adverse to the interests of the 
Lnited States. Certainly the rights of contractors and the Government to re 


view or appe al should be coextensive 


Mr. Granam. We will now call Mr. U. Bonnell Phillips. 


STATEMENT OF U. BONNELL PHILLIPS, ASSISTANT TO THE ASSIST- 
ANT ATTORNEY GENERAL, CIVIL DIVISION, DEPARTMENT OF 
JUSTICE 


Mr. Putiries. My name is U. Bonnell Phillips. I am an assistant 
to the Assistant Attorney General in charge of the Civil Division, 
Department of Justice. 

Mr. Chairman, in response to this committee’s earlier request that 
the Department of Justice comment on the bills H. R. 1839 and 
Ss. 24 

Mr. Wavrer. Are they identical bills, Mr. Phillips? 

Mr. Prius. Yes,sir. They were introduced as « ompenion bills— 
a communication dated July 98, 1953, was addressed to the Honorable 
Chauncey W. Reed by Deputy Attorney General William P. Rogers. 
That communication, which I assume will become a part of the record 
n these proceedings, reiterated in very summary form certain views 
advanced by the Department of Justice in the hearings held before a 

ibcommittee of the Senate Judiciary Committee in February and 
March of 1952 on S. 2487 of the 82d Congress. Since I assume this 
background material is available to the committee, I shall not attempt 

repetition of such testimony. 

In the Departme t’s comn unication of July 98. 1953, to which I 
ive referred, it was noted that S. 24 as it passed the Senate, and 
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H. R. 1839, contained a provision not present in the 82d Congress bills. 
I refer, of course, to the specific reference made in the 83d Congress 
bills to the Office of the Comptroller General, the General Accounting 
Office. 

Now, there have been other developments in this field which were 

not traced in our July 1953 communication. The General Services 
Administration, which under the authority of the Federal Property) 
and Administrative Services Act of 1949, and certain provisions of 
the Feder: ul ( ‘ode of ers prescribes standard form (r,overn 
ment contracts for use by all civilian Federal agencies, amended ; 
its General Regulation No. 13. Supplement No. 1, dated June 19, 1955, 
the very provision under interpretation in the Wunderlich case. ‘The 
disputes clause as prescribed by the General Services Administration 
for all construction contracts now reads that the decision of the head 
of the department involved concerning a disputed question of fact 
shall be final and conclusive unless a court shall find it to have been 
“fraudulent, arbitrary, capricious, or so grossly erroneous as neces- 
sarily to imply bad faith.” 

Similarly, on September 15, 1952, the Defense Department revised 
the disputes clause formerly incorporated in its supply and construc 
tion contracts to prov ide that the decision of the Secre tary o f Defense 

or his duly authorized representative may be overturned by a court of 
competent jurisdiction if that decision is found to be, and UT quote 
again, “fraudulent, arbitrary, capricious, or so grossly erroneous as 
necessarily to imp rly bad faith.’ 

Obviously, therefore, in respect of contracts containing either of 

these modified finality clauses, there can be ho tuture reliance in their 
nterpretation on the Wunderlich case. Moreover, if it be considered 
that the Wunderlich decision established a rule of interpretation of 
finality clauses different from and more stringent than the long line 


of Supreme Court decisions beginning with the Kihlberg case in 1878, 
there can be ho reliance even upon such cde ISlONS as Kihiberg, Martin 


burg X« Potomac Ra ilroad CC ompany Vv. M: ivsh and the numerous ana 
uniform Supreme Court decisions which follow those cases. 

Now, these developments In our opinion have been sufhicient to 
raise some question as to the present necessity for legish: ition mn this 
field, even assuming such legislation to be otherwise desirable. 

Mr. WauTeR. M: L\ | Interrupt at that point / Do you tale the posl- 
tion that the revise “«] section 15 contains language which has the effect 
of See this line of ¢. cisions that you have just mentioned / 

Mr. Puiuips. Yes, sir. The rule laid down by the Supreme Court 
n the Kihlbere case, and we think unanimously ‘followed in almost a 
core of decisions since that case and up to Wunderlich, was that the 
decision of the head of the department concerned I do not refer to 
the contracting officer, but to the head of the department concerned— 
under the contract was final and conclusive, unless it could be shown 
that it was fraudulent or so grossly erroneous as necessarily to imply 
bad faith. 

Mr. Water. Then I take it from that that the Government feels 

is desirable in the interest of fair play to have this revised language 
in article 15? 

Mr. Puuutes. I think there is no question of that in respect of 
those who changed the forms. 
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Mr. Water. If that is the fact, do you not think in carrying out 
our idea of a government of laws and not of men that it ought to be 
enacted into the law. so that tomorrow some other man might not 
change it ? 

Mr. Pups. I recognize, sir, that the present standard forms - 
not immutable but that they could be reversed, though I think 1 
hardly likely in the present c limate of opinion and the strong eam, 
which has generally prevailed with respect to the W ‘underlich 
decision. 

Mr. Creer. Tomorrow the General Services Administration could 
change that regulation. 

Mr. Putmuips. I quite agree, sir. 

Mr. CrLLer. The Department of Defense could change that 
regul ation. 

Mr. Puivures. Yes, sir, I quite agree. I also think that there may 
be areas not covered by the changes in the Defense Department and 
General Services Administration contracts. I am not too well versed 
on that, but I note that the General Services amendment related only 
to construction contracts and may not apply to supply contracts. 

Mr. Warrer. Before you go on, may I ask just one more question. 
In your opinion, what contracts would be covered by any legislation 
that we would enact ? 

Mr. Puituirs. That is a point on which we have something to say, 
sir. We don't know. The language of the bills under consideration 
by the committee seems indefinite on the point. 

Mr. Watrer. All ot them are indefinite except for Mr. Celler’s 
bill, H. R. 3634, which has specific provision for retroactivity in the 
first full paragraph on page 2 of that bill. 

Mr. Puitiires. In the 1952 hearings it was stated on behalf of our 
Department, and I quote: 

The Department of Justice is not a procurement agency and does not regard 
itself as an authority in the field of procurement. 

While, therefore, the Department desires to be of assistance to this 
committee, we believe that there are others present who are versed 
in the field of procurement, and that they can better advise the com- 
mittee as to what the future procurement and contracting policy of 
the Government should be. In this respect, the Department eels 
compe ‘lled, however, to express its concern lest possible future legisla- 
tion in this area be construed to impair presently existing contract 

rights of the Government as e xpressed in contracts now in bei Ing. Let 
it be at once stated that with the exception of H. R. 3634, there is no 
indication—— 

Mr. Ceitier. Could you amplify that last statement a little bit— 
“lest possib re future legislation in this area be construed to impair 
presently existing contract rights”? Will you give us a little more of 
your views on that? 

Mr. Puiturrs. Yes, sir. I think my prepared statement will cover 
that. 

With the ex ea of H. R. 3634, there is no indication and prob- 
ably 1 no possibil ity In res pect of any of the other bills under consider- 
ation that matters now at rest, either because of the contractor’s 
failure to avail himself of the 30 day appeal period to the head of 


the depa wtment concerned or through a ruling of the head of the 
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department concerned on an appeal, could be reopened. We think 
it must be realized, however, that there is possibility under any of 
the bills now subject to consideration of a construction which would 
impair the Government’s rights in contracts now in being but not 
concluded which contain finality provisions incorporated prior to 
the amendments effected by the De partment of Defense and the Gen 
eral Services Administration. It is our deferential submission that 
such impairment should not occur. At no time has any contractor 
since the Kihlberg decision in 1878, and certainly not in recent years, 
thought that he could obtain a reversal of the decision of the head 
of the department concerned unless he could show that decision was 
fraudulent or was so grossly erroneous as necessarily to imply bad 
faith on the part of such an official. 

Mr. Chairman, there has er: strong reaction against the decision 
in the Wunderlich case, which has been viewed as cutting down even 
that test. Those in the De wphatnann of Justice most closely familiar 
with the Wunderlich case, which of course we tried in the Supreme 
Court, and its numerous predecessors, such as the Moorman case and 
a lone line of cases, do not subseribe to the view that Wunderlich 
changed the law. However, we are a minority in that view. The 
reasons for our view were stated in the hearings 2 years ago. How- 
ever, as we stated in those hearings, the Department of Justice would 
have no possible objection and would welcome a congressional declara- 
tion with respect to existing contracts that the words “such gross 
error as necessarily to imply bad faith” still constitute a part of 
the rule. Beyond this, however, we submit that legislation should not 
impair existing contracts openly and validly arrived at. 

The bargain made between the Government and the contractors 
under the old article 15 and its counterparts was that the Govern- 
ment should be bound by the decisions of its contracting officer and 
should have no appeal rights therefrom, whereas the contractor should 
have a right of appeal to the head of the department concerned or 
his designate, who could bring to the judgment of that dispute all the 
exper. knowledge he has acquired in the field. 

Mr. Watrer. Mr. Phillips, in any of the decisions has this strong 
language defining fraud that is used in the Wunderlich case been 
employed ? 

Mr. Puitiurrs. Since the Wunderlich case? 

Mr. Watrer. No, before that, in that line of decisions going all the 
way back. 

Mr. Puituirs. No, not the specific language used in the Wunder- 
lich case. 

Mr. Waurer. What I have reference to is “by fraud we mean con- 
scious wrongdoing, an intention to cheat or be dishonest.” Has that 
language been employed in any of the other cases ¢ 

Mr. Puituires. No. The standard before that was that the deci- 
sion was reve rsible for fraud or such gross error as necessarily to 
imply bad faith. Now, we think that there is a sentence in the Wun- 
derlich case which precedes the language you have just quoted which 
I will attempt to quote: In Ripley y. United States, we (the Supreme 
Court) equated gross error necessarily iaitae bad faith to fraud. 
Now, if that sentence is to be given meaning, and we feel under the 
standard rules of construction it should be given meaning, we think 
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what was being said there was that the test remained the same. We 
also think that the Wunderlich decision is to be viewed in the light of 


the history of these cases. There are many of them. They came up 
to the Supreme Court seriatim for a number of years, and we believe 
that the Wunderlich decision represents something of reaction by the 
Supreme Court to the fact that they thought they had disposed of 
this questior perhaps more than once before they were agalh con- 
fronted with the Wunder! ease. So that the language is sharp. 


It has. as I say. created a strong reaction against it, and we have no 
aration that the test has always been 
that in the Kihlberg case and ill cases since them. We sO stated 1h) 


10° 


objection to 1 congressional de 
he 1952 hearings 
Mr. Warrer. Mr. Phillips, why would certiorari have been granted 


f the Supreme Court felt that this question had been disposed of so 


often? What I am getting at is this: I think that by granting cer- 
tiorari and going into what appears to be the same matter, and then 
decision with this language, the Court intentionally went further 


than was the law before. After all, you know what percentage of 
‘ases are g! inted certiorari), al d I just cannot imagine their allowing 
rari where they feel the case has been disposed of before. ] 
think they delibei itely set out to go farther. 

Mr. PriLurrs. Well, I do not subseribe to that view necessarily. 
I think vou must realize that the decision in the Court of Claims was 
wrong in respect. of the old decisions of the Supreme Court, and the 
Government ‘petitioned for certiorari because we regarded the de- 


certio} 


cision of the Court of Claims as wrong because of the older decisions 
of the S Ipreme Court. So that it Was a orant of the Governme! 
petition to reverse the holding of the Court of Claims that occurred. 
I think the supreme Court almost had to do that because of the 
misunderstanding of the rule laid down by the Supreme Court in the 
earlier cases. I think that possibly accounts for the fact that they 
eranted certiorari. 

Mr. Waurer. Why would they have gone this far with the language 
f it was not intended to change the rule? 

Mr. Privurrs. Well, they did cite in their Wunderlich decision 
eertain other cases, That is one of the reasons why I believe they did 
not intend a change in the law, although the language was sharp 
ind almost biting. However, I think we are beyond that point, sir 
It is an academic dispute now, and if there can be no awaiting of 

arification from the Supreme Court, as I say it might well be the 
ense of this committee to pass a declaration that at the very minimum 

1e rule wa t always has been in the Kihlbere case. 

In so stating we do not mean to suggest that the clisputes clause, the 
old disputes clause, did not have its uses. These are of manv. many 
years standing, and I do not think it can be suggested that there is 
anything un-American in this attitude of the Supreme Court. After 
all, the Supreme Court has held that this is the rule for many years. 
It is in essence an eXpressiol of freedom of contract if the parties can 
agree that they W il] be bound by the arbitral decision of a third party. 
Now, the difficulty with the clause that has been put forward is that it 
vests the arbitral decision in the hands of one of the parties to the 
contract. If that is against public policy, it would be perhaps proper 
to provide for legislation that no such contract, either between private 


REVIEW OF FINALITY CLAUSES IN GOVERNMENT CONTRACTS 47 


parties or Government contracts, should be enforceable. There is one 
State, I believe, Indiana, which holds that this is against public policy. 
However, the courts of other States, insofar as I am aware, have not 
so held, and certainly the Supreme Court has not so held, because it 
has faced this provision for many years in numerous decisions. 

Mr. Wituis. May I ask a question at that point, Mr. Chairman ? 
The Supreme Court said: “The decision of the de partment head, ab- 
sent fraudulent conduct, must stand under the plain meaning of the 
contract.” True, the Supreme Court gave effect to the plain meaning 
of the contract, but you yourself said that the General Services Admin 
istration since that decision has toned down article 15, and thereby 
armits that the Supreme Court went a little strong. Would that not 
be the implication of the change? 

Mr. Pius. I cannot speak for the General Services Adminis 
tration. 

Mr. WILLIs. They changed the contract since the decision, and there 
must have been a reason for 1 

Mr. Puiiires. I quite agree, and I think the reason is the strong 
reaction against the Wunderlich decision. 

Mr. Wits. In the dissenting opinions it was clearly pointed out 
that the preparation and perfection of the contract was not a two-way 
deal, and that it was brought about and built up by bureaucratic as 
semblage of language, rather as a one-sided proposition. So that, true, 
the Supreme C ourt gave effect to the meaning of the contract as writ 
ten, but it was not prepared at sword’s point between two lawyers. | 
cannot get out of my mind that that is the thought of this whole thing. 

Mr. Cetier. The Supreme Court said: “Respondents were not com 
pelled or coerced into making the contract. It wasa voluntary under 
taking on their part.” 

Is that exactly so? Can you say it is purely voluntary on the con 
tractor’s part? Here is a contractor seeking to get a certain amount 
of business from the Government, this vast, great Government deal 
ing with an individual. Can you say that it was purely a voluntary 
act on the part of the contractor to accept this clause? Do you not 
think the Supre me Court was a little in error in that language? Thi 
contractor had no choice. le had to accept it or reject it, of course. 

Mr. Puitiirs. That is quite true, sir. 

Mr. CELLER. Sometimes the re jection of the contract might mean a 
ereat loss to the contracting party who may be in dire need of that 
kind of work involved in the contract. 

Mr. Puitties. Economic duress is what you are suggesting. 

Mr. Crecier. And then the Court said the following, which I think 
does away with the idea that regulation might give us remedy. The 
Court said: 

If the standard of fraud that we adhere to is too limited, that is a matter for 
Congress 
That is what we are here for, to follow the suggestion of the Supreme 
Court and change this matter and embed it in our statutes rather than 
relying on regulations. 

Mr. Pures. The De a differs in no way from your pos 
tion. We have said, and I will repeat again, that we are not in the 
»rocurement field, and the veadline of procurement policy is one that 
we have no expertise in. We, however, were faced with the Wunder 
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lich case when it came up. We have vindicated what we thought were 
the Government’s contract rights in that case, and we only suggest to 
this committee that we would deplore legislative impairment of those 
contract rights as they now exist in contracts in being which have not 
been concluded. The remedy is to remove any ambiguity from the 
bill. Taking S. 24 as an example, we would recommend a change in 
line 3, page 1, which now reads: 

That no provision of any contract entered into by the United States * * * 

We do not say that this will have a retroactive effect, but we be- 
lieve in order to protect the Government’s rights which are contractual 
in nature that it would be better to insert some language in that line 
so that the prov ision would read: 

That no provision of any contract entered into after the effective date of 
this act by the United States * * * 

That would leave the parties as they now stand, and certainly, as 
I say, no contractor could have thought when he entered into the 
contract or when he made his bid on the contract that he was going 
to have more freedom of appeal to the courts than was established by 
the Kihlberg decision in 1878 and on down through the years. 

We regard it as in essence a matter of contract, and we have no 
quarrel with any future change as to future contracts at all that may 
be advisable. We think there is some benefit to be derived from the 
old article 15, in that it put a speedy and inexpensive stop to these 
disputes after they had reached an expert body. We believe that 
we gave a quid pro quo, although of course the Department of Justice 
had nothing to do with the drafting of article 15. We are only here to 
assert our contract rights as any other lawyer would do. We be- 
lieve that there was a quid pro quo, in that we gave up any right of 
appeal from the contracting officer’s decision, whereas the contractor 
by the language of article 15 was given a right of appeal to the head 
ot the department concerned. 

Mr. Crtirr. Suppose there is a contract in dispute now. Would 
you have the bill cover that? 

Mr. Puitiirs. I would not, sir, because I think the parties with open 
eyes knew what the result would be. 

Mr. Cetiter. Why with open eyes? They were confronted with 
that clause, and as I said before they didn’t have any choice. They 
had to take it or leave it. 

Mr. Pmiturs. That would be true, sir, of any provision of their 
contract, not only with respect to article 15 They might like to re- 
write any number of provisions in their contracts, but they chose to 
bid on their contracts and knew what they were coming into. And 
it was strongly intimated in the 1952 hearings by certain representa- 
tives of contractors that the fact that article 15 was in there would 
be reflected in their bids; that they would want to have a contingency 
in their bids to take care of any possible results of article 15 which they 
would not like. 

Mr. Ceiier. I personally am not inclined to agree with you on that. 
I think everybody should have their chance in this matter, and par- 
ticularly in those cases where a dispute is pending. 

Mr. Waurer. Mr. Phillips, do you take the position that the Wun- 
derlich case in nowise affected existing law, that is, the law as it was 
understood to be at the time of the decision ; 
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Mr. Puituirs. That is our reading of the Wunderlich case. How- 
ever, as I said, we are in a minority. 

Mr. Waurer. Let me call your attention to the fact that other people 
do not share that opinion. 

Mr. Puiurps. Yes, sir. 

Mr. Watrer. This is what the Court of Claims said in Palace Cor- 
poration v. The United Ntates: 

The Supreme Court in construing the standard form of Article 15 has now 
limited the scope of review of the decisions of heads of departments 
and soon. So you see the Court of Claims takes a different position. 

Mr. Priiuiirs. The Court of Claims took a position in the Moorman 
case and in many cases before that in which the Supreme Court told 
them it was not the law with respect to those contracts. 

Mr. Waurer. Then they went on to say: 

It would be a sheer waste of time and energy of the court and the litigants 
to hear evidence beyond the limits of the blueprint clearly drawn by the highest 
judicial authority 
of course referring to the Wunderlich case, so apparently, if you are 
right, the Court of Claims has been misled. 

Mr. Puinures. Well, the Court of Claims was reversed in a number 
of these cases. 

Mr. Creiier. If we accept the Senate bill, do you think we should 
also include the provision in my bill that chapter 91 of title 28 of the 
United States Code be amended by adding at the end the following: 

This section shall not apply with respect to any such decision which became 
final more than one year before the date of enactment of this section. 

Mr. Puitiirs. We would respectfully oppose that provision. 

Mr. Cetier. You would oppose that language ? 

Mr. Puiuures. We think that vast confusion would arise if that be 
comes part of the law. With regard to all these matters which have 
been set at rest, either by the contractor’s failure to appeal within the 
30 days allowed him in his contract to the head of the department 
concerned, or by the fact that the head of the department concerned 
has acted on the matter, you are asking for reopening of all those 
matters. 

And not only do we regard it as in derrogation of the United States 
contract rights, but productive of possible confusion. 

Mr. Cetier. My idea is to give the right to all the cases that are 
pending. Where the money has not been finally accepted as con- 
sideration and no final payment has been made, I think the cases 
should be held open. But then I think there should be some ty pe of 
a statute of limitations of the sort that I inserted there—1 year. 

Mr. Priutrs. Well, sir, our position on this particular provision 
of your bill follows necessarily from our position that we should not 
have legislative impairment of contracts in being. 

Mr. Crier. If you are going to give the right, give it all the way 
and do not just chop it in half and give it to some and not to others. 

Mr. Puiuurrs. We favor a bill, if any, which would say that no 
longer can this be the rule of law as to contracts entered into the 
minute after the passage of any legislation. 

Mr. Cetier. Tf this legislation is sound, it should have been adopted 
immediately after the Wunderlich case, it that not correct? Now, 
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there has been delay. In the interim, contracts have been entered into 
and they contain the obnoxious clause. Those contractors who signed 
contracts with that obnoxious clause in that interim are penalized if 
they are not to-be embraced within the remedy prescribed by this 
new legislation. 

Mr. Putuurps. I would not see how they were penalized, because I 
don't see how they could rely on any action ot ( ‘oneress taken to forbid 
the use of article 15 in a contract. They could not rely upon a change 
of the law. So when they went into those contracts, they went im 
with the knowledge of the Wunderlich decision and they openly 
arrived at these contracts. 

Mr. Ceuier. Why could it not be said with equal grace that they 
relied upon the surety of the passage of the legislation because bills 
wel off red immed itely after the Wunderlich case. and that is the 
Tact. 


Mr. Prunus. Yes. But just as the Supreme Court doesn’t always 
erant certiorari, I don’t think the Congress always passes bills. 

Mr. Hype. Mr. Phillips, is it not possible under the section referred 
to by Mr. Celler in his bill to V0 into cases which have been closed 
a far as the Department is concerned back further than 1 year / 
That is the section which states: 


This section shall not apply with respect to any such decision which became 
final more than 1 year before the date of enactinent of this section 
Mr. Privuips. I think that is a possible interpretation of it. I 
don’t want to say so because we will be hoisted by our own petard if 
we come to Court. 

Mr. Hyper. The feeling is that there is a great deal of ambiguity in 
that. 

Mr. Priurps. Precisely. Now, I do want to make some mention 
of the question of the degree of impairment of the Government’s 
contract right that might possibly occur. We cannot predict with 
certainty what will occur because if we predict the most dire conse- 
quences, future Court decisions could hold up to us ow prediction 
saying “You foresaw this.” So we are not going to predict anything 
particularly, sir. 

The words “grossly erroneous” and “reliable probative and sub- 
stantial evidence” as now employed in S. 24 I think it will be admitted 
are difficult of precise definition, as are the words “arbitrary and capri- 
cious” which find their way into other drafts of proposed legislation 
in this field. 

With respect to these latter words, “arbitrary and capricious,” 
there is as a possible source of guidance the decision in United States 
v. Carmack, 329 United States 230, wherein the Supreme Court makes 
some attempt at a definition in pages 243 to 246 of that decision. 

The Department, however, in other fields has not been conspicuously 
successful in holding the definition to that arrived at in the Supreme 
Court in that case. 

Turning, however, to S. 24 in the committee report, as it came 
out of the Senate—that is, Senate Committee Report No. 32, 83d 
Congress, Ist session—we find no help at all in determining whether 
there is any degree of finality at all left. The contract provision 


will stand, but does it mean anything any more? 
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I point to the last _paragr aph on page 2 of the committee report, 
and with your permission I will read the paragraph. It is a short 
paragr: aph. 

S. 24 will have the effect of permitting review in the General Accounting Office 
or a court with respect to any decision of a contracting officer or a head of an 
gency which is found to be fraudulent, grossly erroneous, so mistaken as neces 
sarily to imply bad faith, or not supported by reliable, probative and substantial 


evidence. In other words, in those instances where a contracting officer has made 
a mistaken decision, either wittingly or unwittingly, it will not be necessary for 
the aggrieved party to, in effect, charge him with being a fraud or a cheat in 


order to effect collection of what is rightfully due. 


Now, the first sentence of that paragr ip yh re peats the language of 
the bill. but the second sentence raises serious questions in our min d 
as to what the intendent of that language is. It says: 

In other words, in those instances where a contracting officer has made a 
mistaken decision 

The result will follow. 

In other words, I see the soma A if that language is to be inte 
pretative of the meaning of the bill, that there will be nothing at all 
left to finality ; that there will be provided a completely de novo review 
in the court. 

Mr. Wacrer. That is exactly what that means, does it not / 

Mr. Puinures. Well, I thought that possibly it was not the intent of 
the framers of the legislat ion to v0 precisely that far. 

Mr. Watrer. I am sure that is what it means. It means in every 
instance where the contractor feels that he has been aggrieved, he could 
take an appeal. 

Mr. Puinurps. Yes, sir. But the test is whether any attention is to 
be paid by the court to the expert body below it which has evaluated 
this — and reached a conclusion. 

es it is possible that the Janguage of S. 24 could be interpreted 

a et Bate evidence rule or something of the sort. But with this 
iF wnguage in the committee re port, even that possibility seems wee ous 

Mr. Wavrer. It goes farther than the rule laid down in the Con 
solidated Edison case, the rule with respect to substantial ev eee 

Mr. Puriuies. Yes—that was the National Labor Relations Board 
Case. 

The substantial evidence test has varied from statute to statute, and 
there are more recent decisions making the substantial evidence test 
ossibly more substantial than the Consolidated Edison case. 

Mr. Wiuuis. May I ask this question. You are familiar with the 
proposal which has been advanced as read by the chairman. Now, | 
would like your views as to whether those words in the new version 
would more clearly fit the situation and would avoid the dangers of 
the use of all these words in 8S. 24. Are you familiar with the new 
proposal? How do you feel about it? 

Mr. Prius. Advanced by the Comptroller General, sir? 

Mr. Wiis. Yes. 

Mr. Puinurrs. That propos: al uses pretty much the words now found 
in the standard forms—fraudulent, capricious, arbitrary, so grossly 
erroneous as necessarily to imply bad faith or not supported by sub 
stantial evidence. That is the language of the new bill. 

Mr. Watrer. Do you agree with that ? 
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Mr. Cetier. Does the Department of Justice agree with the words 
“not supported by substantial evidence ?” 

Mr. Puiuirs. Our position is that we do not want to comment on 
that language as it will affect future contracts because we do not 
regard ourselves as an expert in that field. We are simply attempting 
to reserve the Government’s present contract rights. 

Mr. Waurer. You don’t take the position that you are not an expert 
in the legal field. 

Mr. Puituirs. I won’t take that position for the Department; no, sir. 

Mr. Cetier. In other words, you do not want to give an opinion on it, 

Mr. Prinuirs. However, with respect to the question of the Comp- 
troller General being named in this bill—I do not want to burden 
the record. I refer you to our July 28 communication in which we 
have expressed some views, to wit, that the Comptroller General 
affords some degree ot balay ce Wn protecting against possibly erro- 
neous decisions against the Government’s interest. 

I want to thank the committee on behalf of the Department of 
Justice for the opportunity of appearing here and personally for 
your consideration and courtesy. 

Mr. Grauam. Next we will hear from Mr. Leonard Niederlehner. 
We are not attempting to limit you, but we have 15 minutes to go 
before we adjourn. So I warn you now. 

Mr. NreperLtenNer. I have just 6 pages, Mr. Chairman. 


STATEMENT OF LEONARD NIEDERLEHNER, DEPUTY GENERAL 
COUNSEL, DEPARTMENT OF DEFENSE 


Mr. Nrepertenner. Mr. Chairman, members of the committee, | 
appear before the committee to state the Department of Defense 


position with respect to a number of pending bills which relate to 
finality provisions 1n disp ites clauses in Government contracts. 
(rovernment contracts have contained a provision for settlement of 


disputes DY the head ot the Government agency for a long period of 
time. And since the beginning of World War II, in the Department 
of Defense there has been a well-defined procedure for reference of 
appeals from decisions of contracting officers to a Board of Contract 
Appeals, separate from the contracting bureaus and technical serv- 
ices and under the direct supervision of the Secretaries of the military 
departments, where a fair and objective hearing is granted to 
contractors. 

\ disputes clause in contracts offers a number of advantages, both 
to the Government and to the contractor. For the contractor, it pro- 
vides a simple, expeditious and inexpensive opportunity to be heard 
and a fair determination of issues in disputes. For the Government, 
it provide a fair and expeditious procedure for settlement of disputes, 
and provides for continuation of the work notwithstanding the fact 
that a dispute has arisen. 

The provision of finality in the disputes clause is consistent with 
commercial arbitration proceedings. Further, the provision for final- 
ity represents an effort to limit the number of reviews, the number of 
times the parties must go to the expense of presenting the two sides 
of a dispute which may involve highly technical and complex subject 
matter. 

The procedure for settlement of disputes has been generally accept- 
able to contractors, and has caused relatively little difficulty. How- 
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ever, in 1951, in the case of U/nited States v. Wunderlich (342 U.S. 98), 
the Court appeared to limit judicial review of agency decisions under 
disputes clauses to cases in which fraud is affirmatively alleged and 
proved. This appeared to most to be a narrowing of the previous 
state of the law, which was generally interpreted to be that decisions 
of the heads of agencies would be final and conclusive unless vudu 
lent or so grossly erroneous as necessar y to imply bad faith, or arbi- 
trary or capricious. 

After the decision of the Supreme Court in the Wunderlich case, 
there was inserted in the Defense De spartme nt Appropriation Act one 
fiscal year 1953, approved on July 10, 1952, a provision, in effect, 
quiring the amendment of standard contract article 15 to prov a an 
appeal by the contractor to the Court of Claims within 90 days from 
the date of decision. The Department of Defense immedi: itely modi- 
fied its disputes clauses and included these modifications in the next 
revision of the armed services procurement regulation. In relation 
to those contracts containing article 15, that is construction contracts, 
the Department of Defense provides for the right of appeal in accord- 
ance with the statute. Moreover, the standard disputes clause con- 
tained in all contracts, including construction contracts, was amended 
to limit finality by providing that the decision of the head of the de- 
partment would be final and conclusive unless determined by a court 
of competent jurisdiction to have been fraudulent, arbitrary, capri- 
cious, or so erossly erroneous as necessar ily to imply bad f: aith. This is 
the provision which is now used. 

We feel, therefore, that the difficulty anticipated to result from the 
Wunderlich case has been obviated insofar as Department of Defense 
contractors are concerned by the administrative change in the contract 
provisions relating to finality. We further feel that we have a very 
effective organization and procedure for granting a fair and impartial 
hearing and determination to an aggrieved contractor, and that this 
procedure is quick and inexpensive for both the contractor and the 
Government. It might be noted that this quick and inexpensive 
method of setlement of disputes is of particular advantage to small 
businesses whose limited capital cannot sustain the delay and expense 
of protracted litigation. 

With respect to the various bills which have been introduced and 
considered, there would appear to be, in general, four basic issues: 
(1) The necessity for legislation; (2) If legislation is passed, the de- 
gree of finality which will be permitted; (3) The question of whether 
the role of the General Accounting Office should be expressed in the 
legislation; and (4) Whether or not it is practicable to limit finality 
to matters of fact as distinguished from matters of law. 

As to each of these issues the views of the Department of Defense 
are as follows: 

First, as to the necessity for legislation, we feel that the administra- 
tive arrangements which we have made are now adequate to protect 
the contractor. We feel that we have stipulated finality in our con- 
tracts to a degree which represents the interpretation of the courts 
as to finality before Wunderlich. Although we, of course, do not 
want to intimate that we object to judicial scrutiny of anything we 
do in the Department, we are concerned with the possible expense 
and time of personnel involved in successive reviews of disputes ques- 
tions and with any possible delays in the performance of defense con- 
tracts which might result. Further, assuming that our administrative 
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remedy for settlement of disputes is an effective one, and we think 
it is, if the finality of the administrative decision is enn intially re- 
duced, and if litigation is substantially increased, then the Govern- 
ment must consider whether it is justified in Sn the expense 
of a compre hensive administrative review system. 

On this point of necessity, I have some figures which I think demon- 
strate the fairness and e fective ness of the administrative handling of 
jeeuiea. In view of the time lag | retween the occasion of a dispute 
and the final detiewsination if it goes to court, we must select a period 
the Air 8 back. In the De partmen nt of the Army, which then ineluded 
the Air Force, for the 9-year period from 1942 to 1950 inclusive, there 
were 1,994 cases before the Board of Contract Ap ypeals of the Depart- 
ment of the Army 

Of thie SS cases, roughly dO percent were decided in favor of the 


contractor. Of those cases not decided in favor of the contractor, 
66 cases were taken to the Court of Claims. Of these 66 cases, 27 


cases a d hot involve he irings on merits W his hy had been considered by 
the Board ot Contract Appeals— that 1S. they were dismissed for want 
of jurisdiction, or went to the Court of Claims on separate issues. 
Phirty-nine cases out of the sixty-six were heard in the Court of 
laims on the meri ts, on ap ay al from decisions of the Army Board of 
Contract Appeals. Of these 39 cases, in 22 cases the Army Board of 
Contract Appeals was vestnined and in 17 it was reversed. 
Thus, for this 9-year period, there would be an average of 2 cases 


per year in which the Army Board of Contract Appeals was actually 
reversed, We do not have fa he ise statisties on numbers of contracts 
per year during this 9-year period. However, on the basis of more 


recently available statistics we would estimate that the number of 
contracts entered into by the Army and Air Force would average 
near Z hon per ye oe 

Wi ith respect to the separate experience of the Navy Board of Con 
tract Appt als, we have been able to trace no cases in which the Board 
was reversed by the Court of Claims since the establishment of this 


Board in 1944. 
On the second of the issues listed above, as to the degree of finality, 


we feel that the standard should be what was generally considered 
to be the law before the Wunderlich case, namely, finality unless the 
decision is fraudulent, arbitrary, capric ious, or so grossly erroneous 


as necessarily to imply bad faith. 

Third, « mn the question of the General Accounting Office, it is my 
understanding that the General Accounting Office considers that it 
should have the same authority which it had pursuant to law before 
the decision in the Moorman and Wunderlich cases. 

Accordingly, it is unnecessary specifically to mention the General 
Accounting Office in the proposed legis] ation, to accomplish this. 
Further, specifically to mention that Office might imply a new type 
of review of the finality of administrative decisions which conceiva- 
bly could cause diffie ulty for contractors, particularly as far as the 
bankability of their contracts are concerned. 

Fourth, insofar as the prohibition against finality of administra- 
tive decisions on questions of law is concerned, conce ivably there could 
be some difficulty involved in separating issues of fact and law, for 
example, the application of a specification provision to a factual situa- 
tion. 
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In conclusion, the Department of Defense does not consider that leg 
islation on this subject 1s necessary. 

However, if the committee should consider that limitations upon 
the finality of decisions under disputes clauses should be spelled out 

in legislation, it is respectfully submitted that the review of such 
decisions should be limited to courts of compete nt juris sdiction and 
that the grounds for such review should be consistent with those set 
forth in the disputes clause contained in the armed services procure- 
inent regulation. In this respect, it is noted that of those bills with 
respect to which we have been asked to comment, the bill H. R, d654 
would be so consistent. 

The Bureau of the Budget has advised that it has no objection to the 
presentation of this statement. 

Mr. Grawam. Are there any questions ? 

Mr. Waurer. I just do not follow you when you say that adequate 
relief is provided and for that reason there should not be legislation. 

Mr. Nrepertenner. I think we have, Mr. Congressman, not so much 
a probiem otf whether or not legislation should be provided, but what 
t will contain. And it is the difficulty of drafting the legislation 
which I think has raised the questions with respect to all four of these 
bills 

Mr. Waurer. I thought that was the philosophy of yesteryear. 

Mr, NipperLeHNER. May I add, we think that on the bill 3634, that 
that generally embodies the situation which we have now undertaken 
to bring about administratively. 

Mr. Wauter. Yes. So then you take the position that because this 
matter is dealt with adequately administrative ly, ne ‘re is no need for 
legislation. But suppose you should be followed | y somebody else 
that didn’t subscribe to that. 

You have mentioned the few cases in which there have been appeals. 
is it not a fact that a great many contractors do not appeal simply 
because the Vy have to settle? Their economic situations are such that 
they just cannot wait for their money, besides the expense. 

Mr. NIEDERLEHER. If we broadened the basis of appeal, I don’t think 
we would remedy that, si 

Mr. Waurer. I am not so sure. I have this in mind. I believe 
the district courts and the courts of original jurisdiction of the United 
States are as good as they are because there is the possibility of appeal- 
ng somewhere else if their decision is erroneous. In eliminating the 
possibility of an appeal, I can visualize opinions being written by 
office boys and charwomen. 

But I do not believe that you are being consistent if you say that 
relief is provided for administratively ; therefore there should not be 
any law—with our philosophy of government. 

Mr. Nisperteuner. Mr. Congressman, we think that there is a 
right of appeal to the courts under separate statutes, except to the 
degree that the exercise of that right is limited by the contract pro- 
visions. Now, unless we say that there will be no finality whatsoever 
in administrative decisions and we abolish our boards, there will 
always be some degree of finality, some limitation upon the review of 
the cases then they go to the courts. It is a question of whether there 
is going to be fin: ality in any particular case or what the degree of re- 
view is which will be per mitted. 

Mr. Watrer. People do not take appeals just because they can. 
If a contractor is not treated fairly, in his own mind, why should he 
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not have the opportunity to present his cause as he sees fit and have 
some independent agency pass on the question of whether or not he 
is right or wrong? He is not going to take an appeal only because 
he can. 

Mr. Nreperteuner. Are we talking about the numbers, sir / 

Mr. Water. Yes. 

Mr. Niepvertenner. I think that in any case at the present time 
where he has been treated fairly, he would not have to appeal. Where 
he has not been treated fairly, at least according to the criteria which 
we have listed, he would have the right of appeal under separate stat- 
ute. So again it becomes a question of whether or not there should 
be no administrative finality whatsoever and that all disputes should 
be left to the courts, or whether we can relieve the burden of the courts, 
provide an expeditious method of settlement, and provide for an ap 
peal to the courts in certain situations. We have listed some in the 
regulations and these bills list them. 

Mr. Watrer. I have heard that argument for many years, you 
know. At one time or other I was interested in a bill that subse 
quently became the law, providing for a judicial review of decisions 
of administrative agencies. Your argument is typical—namely, that 
if the right to review 1s olven, the courts will be clogged. It just has 
not happened that way. 

Mr. Nrepertenner. If I could suggest, sir, I think you are refer 
ring to the Administrative Procedure Act, and I don’t think that an 
unlimited right of review is granted by that. 

Mr. Waurer. No; and none of this legislation grants an unlimited 
right of review. 

Mr. NreperLeEnH NER. None of the bills do; that is correct. And the 
procedure which we have is consistent with the present bills—that is 
generally the criteria which were provided. Therefore, the right of 
review exists now and will exist if legislation is passed. 

Mr. Hype. Mr. Chairman, one question. In your statement you say, 
“We feel that the standard should be what was generally considered 
to be the law before the Wunderlich case.” Is not the difficulty with 
that, in spite of Mr. Phillips’ testimony just before you, that in effect 
the Supreme Court has said that fraud and grossly erroneous as 
necessarily to imply bad faith are synonymous!’ Isn’t that in effect 
what the Supreme Court said in the Wunderlich case, particularly in 
the section Mr. Phillips quoted which the Department of Justice 
interprets as meaning the Wunderlich case has not changed the law? 

Mr. NieperLenner. No, sir. In the Wunderlich case there was a 
provision simply for finality. The Court said that finality meant 
finality unless there was actual fraud alleged and proved. Our clauses 
do not now say simply finality. They say finality unless the decision 
is fraudulent, arbitrary, capricious, or so grossly erroneous as to 
necessarily imply bad faith. We do not attempt to stipulate by the 
contract that there is finality of the decision if any of these criteria 
are present. 

Mr. Granam. Ourtime isup. For the benefit of those who are still 
waiting, we had 18 witnesses on the list for today and we have ex- 
hausted 6. 

We will adjourn now until 10 o’clock tomorrow morning. Mr. 
Reed will preside. 

(Whereupon, at 11:45 a. m. the committee adjourned until 10 a. m., 
Friday, January 22, 1954.) 
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FRIDAY, JANUARY 22, 1954 


Houst or REPRESENTATIVES, 
SuscomMItTree No, 1 or rue CoMMITTEE ON THE JUDICIARY, 
Washington, D. ( 

The subcommittee met, pursuant to adjournment, at 10:10 a. m., in 
room 346, Old House Office Building, Hon. Chauncey W. Reed (chair- 
man) presiding. 

Present: Messrs. Reed, Hyde, Willis, and Miss Thompson. Also 
present: Mr. William Foley, committee counsel. 

The Cuatirman. The committee will come to order. 


STATEMENT OF J. H. MACOMBER, JR., ASSOCIATE GENERAL 
COUNSEL, GENERAL SERVICES ADMINISTRATION 


Mr. Macomber. Mr. Chairman, my name is J. H. Macomber, Ji. 
I am Associate Genera) Counsel of the General Services Administra- 
tion. 

Mr. Wiuuis. Do you have a prepared statement ¢ 

Mr. Macomser. I do not havea prepared statement. In fact, I was 
not going to volunteer to testify, but I am very happy to do so if the 
committee wishes to hear from our agency. 

The CHairman, We are very happy to have you here. You may 
proceed. 

Mr. Macomber. What I have to s: Mr. Chairman, will be very 
brief. In the first place, I want to m: = e it clear that General Serv- 
ices Administration does not Oppose some legislation on this subject. 
L would like, however, to invite the attention of the committee to a 
few points nregardtoit. These point ;in brief are: 

(1) That revision can be accomplised by administrative action, 
without legislation. 

(2) That the bills before the committee do something more than 
restore the } yre-Wunderlich rule. 

(3) The J the substantial evidence clause appears to provide for an 
appellate type of review of the administrative decision. 

We feel there should be some provision in any legislation that is 
enacted that will serve to protect the Government in those cases where 
there may be excessive generosity on the part of the contracting ofh- 
cers, and that the prohibition against any provision for finality on 
questions of law raises certain problems, as we see it, and that a possi- 
ble solution different from the genera] scope of these bills under con- 
sideration would be to authorize use in Government contracts of the 
usual commercial-type bilateral arbitration provision. 
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Now, my first point was that revision of these clauses can be ac 
complished by administrative action. I will concede, of course, as 
was pointed out yesterday, that what an agency does by administrative 
action today toward revising the clauses it can undo tomorrow, and 
that argument is undoubtedly an argument for rev ising the clauses o1 
compelling their revision by legislation. On the other hand, it seems 
io me that one can make the argument that the criteria that should 
be set up for review of the contracting officers’ decisions are at the 
present time somewhat nebulous and doubtful, and from that point of 
view it might be desirable to permit a little administrative exper! 
mentation before legislat ion is enacted. 

[ must admit right away that administrative limitations sometimes 
acquire almost as much rigidity as legislative limitations, and I am 
sure that some of the people who are interested in this legislation will 
tell you gentlemen that they have been seeking administrative revi- 
sion of the disputes clause for a good many years. On the other hand, 
I do feel at this time that the agencies are aware that there is need 
for further consideration of the finality clauses and are prepared 
to give that consideration and to do some experimentation as to what 
the criteria should be under which the decision of the contracting 
officer, the administrative de IS1ON, May be overruled. 

My second point is that the bills before the committee do some 
thing more than, as I read them, restore the pre Wunderlich rule. 
Assuming in the first place that the Wunderlich decision does change 
the previous rule, which I think is open to argument either way, 
H. R. 1839 and Congressman W llis’ bill. H. R. 6946, it seems to me 
extend the scope by the ince rporation of the substantive-evidence 
provision, The revision proposed by the Comptroller General ex- 
tends the pre-Wunderlich rule as laid down by the Supreme Court. 

Mr. Wiuuis. At that pont, what exactly are the words of the pro 
posal of the GAQ, as compared to the words in my bill and S. 244 

Mr. Macomber. Mr. Congressman, I think that the GAO bill brings 
in “arbitrary” and “capricious” as a criterion, and the clause relat- 
ing to substantial evidence is slightly different. I believe it 
uses only “substantial evidence” and does not bring in the adjectives 
“rel able” and “probative.” 

The revision proposed by the GAO extends the scope of the pre 
Wunderlich rule in that it brings in “substantial evidence.” and also 
that it uses the words “arbitrary” and “capricious,” which as we 
read the pre Wunderlich Supreme Court rule was not included as a 
criterion. although some of the Court of Claims decisions undoubtedly 
asserted the night to revise or to overrule a contracting officer’s deci- 
sion on the ground that it was arbitrary or capricious. 

Mr. Wituis. May I ask one question at this point so we can have 
vour views. I know you are generally opposed to the legislation and 
would prefer not to have it, but assuming we go in that direction 
what would be vour idea of the words to use instead of the words used 
in S. 24, my bill, or GAO’s bill? What words do you think would 
carry out what you have in mind in order simply to go to pre 
Wunderlich. You Say these bills LO farther. 

Mr. Macomper. I think to restore the pre-Wunderlich rule that 
the grounds for overturning the contracting officer’s decision should 


be limited to fraud or so erroneous As necessarily to imply bad faith. 
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I do not want to be understood as op )posing any further extension 
beyond that. My suggestion is simply to invite to the attention of 
the committee the fact that the bills as drawn do go beyond it. 

Mr. Witutis. | follow you very clearly, and I just wanted your idea 
as to what words would carry out the pre-W underlich situation. You 
say the at you would have to ‘de lete in the GAO’s proposal the “capri- 
cious” and * ‘substantial evidence” approac hh? 

Mr. Macomper. That is my view, Mr. Willis, yes, sir. 

Mr. Wiis. And just stick to “fr: audulent” or “so grossly errone- 
ous as necessarily to imply bad faith,” period ¢ 

Mr. Macomber. Yes, sir. 

My third point is that the substantial evidence clause appears to 
provide for an appellate type of review of the administrative de- 
cision. Ido not think that is bad in itself. It seems to me that that 
provides rather unusual mechanics of review, in that as [ understand 
it the Court of Claims or a District court hearing one of these cases 
would be, so far as the issues of fraud, error, arbitrary, or capricious 
are concerned, hearing them de novo. At the same time, it would 
appear, on the issue as to whether the decision was supported by sub- 
stantial evidence, to be sitting in a sense as an appellate court, review- 
ing on an appeal basis the question whether the decision of the con- 
tracting officer and of the administrative board were supported by 
substantial evidence. 

Mr. Wituis. Your idea is the pre-Wunderlich review was strictly 
de novo ¢ 

Mr. Macomper. Yes, sir. General Services Administration feels 
that there should be some provision in the legislation, if not an ex- 
plicit provision at least by appropriate wording with respect to the 
judicial review portion, that will insure an op portunity to protect 
the Government against excessive generosity, against decisions of the 
contracting officer adverse to the Government. I think cases can arise 
of that sort, although I concede that more frequently perhaps the 
contracting officer’s decision runs against the contractors unfairly 
rather than against the Government. 

I think there might be some doubt under the wording of H. R. 6946, 
as there is under the wording of the revised disputes clause that is 
now used in standard form 23, where specific reference is made to a 
finding by the court as to whether the General Accounting Office could 
seek a court review by a setoff or by applying to the Department of 
Justice for recovery in a case where they felt that the action of the 
contracting officer was grossly erroneous as against the Government. 
i think that the language suggested by the Comptroller General’s 
revision gets away from that difficulty. Section 2 of all of the bills 
provides in effect that no contract can contain a provision making 
the decision of the contracting officer final on questions of law. Cer- 
tainly no one can quarrel with that provision so far as general ques- 
tions of law are concerned. It has, however, been the practice to 
insert in many construction contracts a provision making the decision 
of the contracting officer final with respect to questions of interpreta 
tion of specifications and drawings. 1 think that it can be argued 
and in fact I am certain that it will be—that the Court of Claims has 
taken the position that questions of interpretation on specifications 
and drawings are questions of law rather than questions of fact, being 
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interpretation of written documents. In this connection, we merely 
suggest to the committee that it might be desirable to permit some 
degree of finality on that type of question of law, if it is possible to 
devise language that will separate that type from a more general ques- 
tion of law. I have no constructive suggestions to make as to what 
that language might be, other than saying specifically ‘ ‘questions of 
Interpretation of specifications and drawings” or something of that 
sort. 

Mr. Wiis. You mean we should try to find language to permit the 
contracting officer to pass on inte rpret: ation of the documents ? 

Mr. Macomser. On technical questions involving interpretation of 
drawings and specifications. Not matters of general contract law, sir, 
but technical questions relating to the interpretation of technical 
documents, such as drawings and specifications. 

Mr. Wiuiuts. The courts are not unanimous on that situation right 
now, are they ¢ 

Mr. Macomber. No, I do not believe they are, sir, but the Court of 

Claims has taken the position that that type of question is a question 
of law rather than a question of fact, in that in the Moorman case 
there was, in addition to the usual disputes clause relating to questions 
of fact, attached to the specifications a provision that the decision of 
the contracting officer on questions of interpretation of specifications 
and drawings should be final and conclusive, and it was that provision 
that was in issue in the Moorman decision. It was not an all-disputes 


clause in the sense that it made the decision of the contracting oflicer 
final on all questions of law. 

Now my last point, sir, and I am not at all sure that it is a good 
point, It is mere sly a suggestion as to a possible solution for what 
seemed to us some of the difficulties inherent in the legislation. That 


would be statutory authorization for inclusion in construction and 
possibly supply contracts of a provision for the usual commercial type 
bilateral arbitration, rather than this unilateral arbitration, if you 
ean call it arbitration, by a representative of one of the parties that 
vou have under the present disputes clause. 

Mr. Wiiurss. If the bills would go in that direction, that would be 
an entirely different approach. 

Mr. Macomper. That would be an entirely different approach, sir, 
and to be effective it would undoubtedly have to provide for arbitra- 
tion of questions of mixed law and fact, as well as pure questions of 
fact. It may be questionable whether the Government should submit 
itself to bilateral arbitration on questions of law. We simply throw 
that out as suggestion for consideration. 

That is all I have, Mr. Chairman. I will be very hap ypy to answer 
any questions. I appreciate the opportunity of appearing. 

Mr. Wiuus. I think it might be appropriate for the record at this 
time to note that in the case of B. W. Construction Co. v. United States, 


decided in 1944, it was held that the question of whether the contract 
had been breached was not within the disputes of fact clause. The 
construction of the provision in the specifications which seemed to be 
in conflict was held not to be within the adjudicative powers of the 
contracting officer in Standard v. United States, decided in 1947. 
Whether the contractor is entitled to recover for certain road main- 
tenance, and also whether the contract called for payment of extra 
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concrete work at unit prices was held not to be within the disputes of 
fact. clause. 

I mention that because I am wondering, to carry out your thought, 
that if we try to insert some provision about giving the adjudicating 
officer some power over some facets of the questions of law we would 
not be going farther than the cases at this point go, and that we would 
be entering into a dangerous field. 

Mr. Macomprer. I think there is danger of that, Mr. Willis, yes, sir. 

The CHarrmMan. Thank you very much for your contribution. 

Mr. Forry. The next witness is Mr. Winkelman. 


STATEMENT OF DWIGHT W. WINKELMAN, PRESIDENT, D. W. 
WINKELMAN C0., SYRACUSE, N. Y., REPRESENTING THE ASSO- 
CIATED GENERAL CONTRACTORS OF AMERICA 


Mr. WinkieMan. Mr. Chairman and members of the committee, 
T am president of the D. W. Winkelman Co., Syracuse, N. Y. I am 
ap pearing as a representative of the Associs ated General Contractors 

America. I am a member of the association’s executive committee, 
aa was president in 1948. 

The association represents more than 6,500 of the Nation’s leading 
general contractors. These construction firms, along with their other 
work, execute nearly all of the public works construction, both mili- 
tary and civil, performed for the Federal Government. 

On behalf of all contractors signing construction contracts with the 
Federal Government, we recommend that the Congress enact legisla- 
tion which will establish by law, beyond the possibility of doubt, the 
fundamental principle of American justice that the parties to a con- 
tract with the Federal Government have the right of judicial review 
of disputes which arise. 

The right of appeal from the decision of contracting officers and de- 
partment heads was so drastically limited by the decision of the United 
States Supreme Court in the Wunderlich case as to become 
meaningless. 

The necessary clarification of the law can be accomplished by enact- 
ment of S. 24, by Senator Pat McCarran, which was passed by the 
Senate on June 8, 1953, or the identical bill, H. R. 1839, by Chairman 
Chauncey W. Reed of this committee. 

In our opinion this legislation is essential, is in the public interest, 
and is needed as soon as possible to correct a current and serious in- 
equity in our laws. 

In order that I may be brief and conserve the committee’s time, 
I would like to submit for the record the testimony which Mr. H. E. 
Foreman, managing director of the association, and John C. Hayes, 
counsel, gave in some detail on February 15, 1952, before the Senate 
Judiciary Committee when it held hearings on S. 2487 during the 
previous Congress. 

At the last two annual conventions the association adopted resolu- 
tions recommending that Congress enact legislation such as is before 
you. I would like to submit the latest resolution for the record. The 
association’s governing and advisory boards last September again sup- 
ported the recommendation, and authorized the statement by Presi- 
dent C. P. Street, which I also would like to submit. 
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Without going into detail, I would like to outline the principal rea- 
sons why we believe that such legislation is essential, is in the public 
interest, and should be passed. 

The members of the committee are familiar with the decision by 
the United States Supreme Court on November 26, 1951, in the Wun- 
derlich case. which led to the legislation under consideration. The 
court interpreted the finality clause, formerly article 15, of the stand- 
ard Government construction contract form to mean that there could 
be judicial review of the decision of a department head involving a 
question of fact only in the event that fraud was alleged and proved. 
The Court added: 


By fraud we mean conscious wrongdoing, an intention to cheat or be dishonest. 


As proof that the Court of Claims is following the decision, the 
court has stated (Palace Corp. v. United States) : 

The Supreme Court in construing the standard form of article 15 has now 
limited the scope of review of decisions of heads of departments to cases in 
which positive fraud is alleged and proved. No fraud is alleged in this case 
It would be a sheer waste of time and energies of the court and the litigants 
to hear evidence beyond the limits of the blueprint clearly drawn by the highest 
judicial authority. 

This strict limitation has, in effect, de prived contractors of the fun- 
damental right of judicial review of disputes arising under Govern- 
ment contracts, 

We believe that there is an immediate need in the public interest 
for such legislation, because the Wunderlich decision has had three 
principal harmful effects. 

a: ‘J he decision has deprived contractors of a fundamental right 
of judicial review of disputes, and this has created an inequity in our 
laws governing contractual relationships. 

2. The legislation has made the administrative agencies of Gov- 
ernment, which are parties to the contracts, also the final judges of 
their impartial administration, thus @1\v ing them both administrative 
and judicial functions. 

The decision has left contractors at the mercy of Government 
agencies. This adds another hazard to contracting for the Govern 
ment. For each hazard the prudent contractor must add a con 
tigency item to his office. This tends to increase the cost of con- 
struction. 

We believe that these should be corrected as soon as possible. 

We believe that a clear, definite and permanent Federal policy on 
the right of judicial review of disputes arising under Government 
contracts can be established most effeci ively by legislat ive action. We 
are doubtful if it can come about in any other manner. 

For more than a quarter of a century the AGC, the professional 
societies and other associations in the industry have accepted invita- 
tions to consult with the various Government departments which have 
had the authority to prescribe contract forms. So far no standard 
construction contract form with a disputes clause which the industry 
considers equitable has been adopted. 

On December 1, 1953, the use of a revised standard Government 
construction contract form and related documents was made manda- 
tory by Government contracting agencies by action of the General 
Services Administration. A revised disputes clause, now article 6, 
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provides that decisions of department heads shall be final and con- 
clusive “unless determined by a court of competent jurisdiction to 
have been fraudulent, arbitrary, _capric ious, or so grossly erroneous 
as necessarily to imply bad f: aith.” The Supreme Court equated these 
phri ases to fy aud, so the new disputes clause gives nore lief. 

The prescribed use of this standard contract form by the General 
Services Administration emphasizes that neither the Government 
agencies nor the contractors are free parties to determine the wording 
of the contract which they sign. 

We are grateful to GSA Administrative Mansure for postponing 
effective date of the new standard contract from July 19 to December 
1, 1953, so that our association and others could have the opportunity 
of presenting our views. So far Government agencies have not avreed 
on an equitable disputes clause. 

Even though a satisfactory contract form might eventually be de 
termined by administrative action, we believe that the Congress 
S! iould estab lish Feder: il policy on such a fundamental principie of 
American justice 

The Supreme Court in its majority opinion pointed out that this 
was a matter for Congress by stating : 

The limitation upon this arbitral process is fraud, placed there by this court 
If the standard of fraud that we adhere to is too limited, that is a matter 
for Congress 

Prior to the Supreme Court decision, contractors did have the right 
to go to the Court of Claims with their clisputes. The need for legis 
lation to reclarify that fundamental right of judicial review is pointed 

up by the disse nting opinions. 

Justice Douglas, w ith Justice Reed concurring 


, Wrote In part 


We should allow the Court of Claims, the agency close to these disputes, to 
reverse an official whose conduct is plainly out of bounds whether he is fraudu 
lent, perverse, captious, incompetent, or just palpably wrong. The rule we 
announce makes Government oppressive. The rule of the Court of Claims gives 
a citizen justice even against his government 


Justice Jackson wrote in part: 


Granted that these contracts are legal, it should not follow that one who 
makes a public contract puts himself wholly in the power of contracting offi 
cers and department heads ... I still believe one should be allowed to have 


a judicial hearing before his business can be destroyed by administrative action. 


In conclusion, we recommend that an as promptly as pos 
sible, enact the legislation contained in S. 24 and H. R. a which 
will clearly ests abli sh by law the stiles nt: al prine iple of American 
justice that the parties to a contract with the Federal Government have 
the right of judicial review of disputes which may arise. Our rea- 
sons are: 

|. Neither the Government contracting agency nor the contractor 
has the authority to determine the wording of the standard Govern- 
ment construction contract form. 

The Supreme Court, in the Wunderlich decision, limited the 
disputes clause in the standard contract to apply only to cases in 
which fraud is alleged and proved, and limited fraud to mean “con- 
scious wrongdoing, an intention to cheat or be dishonest.’ 

3. Even if a satisfactory disputes clause is adopted by administra- 
tive action, the policy does not necessarily become permanent. 
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1. The legislation is in the public interest because it will correct 
an inequity and restore justice to contractual relationships, and will 
remove a hazard which tends to increase the cost of construction. 

5. It is proper that Congress establish a clear, definite, and perma- 
nent. policy on such a fundamental principle of American Justice. 

6. Enactment of the legislation will not increase the burdens on the 
courts. 

Mr. Chairman, that concludes my formal testimony. I would be 
glad to answer questions. 

The Cuarrman. Do you wish to include in your statement these 
letters ¢ 

Mr. Winkeiman. To accompany my statement, yes, sir. I be- 
lieve it is not necessary for me to go through them. It would not be 
conserving your time. 

Phe Cuarrman. If there is no objection. 

(The letters referred to are as follows:) 

GENERAL SERVICES ADMINISTRATION, 
Washington 25, D. C., June 18, 1953. 
Mr. H. E, Foreman 
Vanaging Director, The Asso fed General Contractors of America, Inc., 
Vunsey Building, Was gton 4, D.¢ 

DEAR MR. ForeMAN: This replies to your letter of May 26, 1953, concerning the 

standard construction contract form and related forms, which were prescribed 


by the Administration for mandatory governmentwide use effective June 19, 
1953. You feel, apparently, that industry was not consulted sufficiently in the 
development of the forms 

As you know, the Government drafting group had several meetings with the 


Public Works Construction Advisory Committee of which you were a member. 
After the abolition of the committee, drafts of the forms were submitted, on 
October 29, 1951, to Mr. Edmund R. Purvis, executive director of the American 
Institute of Architects, former committee chairman On November 5, 1951, 
Mr. Purvis advised that industry comments would be forthcoming by Novem- 
ber 30. As no comments were received it Was assumed that the forms were 
satisivuctory 

I definitely want to receive and give full consideration to the views of indus- 
try on this or any other standard contract form before it is issued by the 
Government 

In view of the procedural requirements of the Department of Defense, we 
recently extended, until December 1, 1953, for the Department, the effective date 
for mandatory use of the forn lo avoid having different rules for the military 
and civilian agencies, I have decided to make the June 19, 1953, date one for 
optional use only, and to extend until December 1, 1953, the date for mandatory 

This period of optional use will afford both Government and indusiry an 
opportunity to discover from actual practice whether there are any “bugs” in the 
form It will also give you and other industry spokesmen the time to present 
your views to this Administration. In this connection I suggest that you get in 
touch with our General Counsel, Mr. Maxwell H. Elliott, or Mr. John W. Fretz, 
Jr., of his staff. Either of them will be happy to arrange for an appropriate 
conference 

On the matter of the disputes clause, I think that you will find, upon further 
consideration, that such clause substantially reilects the intent as well as the 
letter of the dissenting opinions in the Wunderlich case. This is not intended to 
preclude you from further discussion of this question with Messrs. Elliott and 
Fretz if you so desire 

I am sending copies of this letter to Mr. Purvis and the Secretary of Defense. 

sincerety yours 


KDMUND F. MANSURE, Administrator. 
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May 26, 1953. 
Mr. EpMUND F. MANSURE, 
Administrator, General Services Administration, 
Washington 25, D. C. 

Dear Mr. MANSuRE: This association, representing 6,300 of the Nation’s gen- 
eral construction contractors, has for many years been keenly aware of the 
hazards its members were assuming in doing business with the Government under 
the provisions of the Standard Government Construction Contract Form 23. A 
continuing effort, beginning in 1929, has been made to secure, by administrative 
action, a revised form of contract more equitable to contractors, and, more 
specifically, to rectify conditions created by certain court decisions interpreting 
specific contracts and specifications. Notable among these were situations in 
which the contractor was denied compensation for damages as the result of 
delay by actions of the Government (U. S. v. Foley, 1946, 329 U. 8. 64; U.S. v. 
Rice, 1942, 317 U. S. 61), and situations where appeal from the decision of the 
department head was denied the contractor unless fraud on the part of the 
department head was alleged and proved (U.S. v. Wunderlich, 1951, 342 U. 8.98). 

In delivering its opinion in the Wunderlich case, the Supreme Court stated: 

“By fraud we mean conscious wrongdoing, an intention to cheat or be dis- 
honest.” 

The serious and far-reaching implications of the decision were summed up 
by Mr. Justice Douglas, in the strong dissenting opinion, wherein he stated: 

“But the rule we announce has wide application and a devastating effect. It 
makes a tyrant out of every contracting officer. He is granted the power of a 
tyrant even though he is stubborn, perverse, or captious. He is allowed the 
power of a tyrant though he is incompetent or negligent. He has the power 
of life and death over a private business even though his decision is grossly 
erroneous. Power granted is seldom neglected.” 

Mr. Justice Jackson, in his dissent, stated in part: 

“Granted that these contracts are legal, lt should not follow that one who 
takes a public contract puts himself wholly in the power of contracting officers 
and department heads.” 

In September 149, the writer, representing the Associated General Contrac- 
tors of America, together with representatives of the America Institute of 
Architects, American Society of Civil Engineers and the American Society of 
Mechanical Engineers, were named as a subcommittee of the Construction In- 
dustry Advisory Council to what was then the Federal Works Agency, now con- 
solidated into and made part of the General Services Administration, and had 
submitted to it a tentative revision of form 238, with the request that the sub- 
committee criticize the tentative draft and submit recommendations and sug- 
gestions. The writer served as chairman of that subcommittee. Careful analysis 
of the tentative draft was made and a comparison was made of the form 23 
then in force. Numerous meetings were held by the subcommittee and at least 
three meetings were held with representatives of the Government in the offices 
of the Federal Works Agency. 

In December 1951, after a Government reorganization had taken place, the 
Construction Industry Advisory Council as a whole was notified of its abolish 
ment, with no comment either in connection with this contract form or the many 
other matters that were discussed with it during its existence. 

On March 19, 1953, your office issued General Services Administration Gen- 
eral Regulation 13, of which the 1953 revision of form 23 is a part, provisions of 
which become effective June 19, 1953. <A careful study has been made of this new 
form, comparing it with the tentative draft submitted in 1949, with the form 
presently in effect, and with the recommendations made by my advisory com- 
mittee. The summation can be very brief: A few changes of a clarifying na- 
ture have been made, and a very few of the suggestions of the subcommittee ap- 
pear to have had some considerations in the revision. For the most part, how- 
ever, the contract is substantially the same as the 1942 version, and is drafted 
completely from the standpoint of the Government. 

While our objections are not confined to the disputes clause (clause 6), it is 
a representative example of the contract’s unfairness. Under the provisions of 
this clause the contractor, in order to have appeal from the decision of the de- 
partment head, must prove him to be fraudulent, arbitrary, capricious, or so 
grossly erroneous as necessarily to imply bad faith. For all practical purposes 
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this means that the decision of the administrative officials nearly always will be 
final because of the extreme difficulty of proving fraud. Many other provisions 
of the contract are almost equally unfair 

The solicited criticism and recommendations of four of the largest and most 
respected organizations in the construction industry have been almost com- 
pletely disregarded in favor of arbitrary provisions giving Government agents 
unlimited power over those who enter into contracts with the Government. The 
question can well be asked: “If representatives of the largest segments of the 
industry cannot in any important degree alter the terms of Government con- 
tracts, even when invited to do so, how can an individual contractor or bidder 
have any prospect of influencing the terms of Government construction work 
whereon he has pledged his equipment and capital as security that the contract 
will be carried out in accordance with its terms?” 

In the Wunderlich case, the Supreme Court made the following statement : 

“Respondents were not compelled or coerced into making the contract. It 
a voluntary undertaking on their part. As competent parties they have 
acted for the settlement of disputes in an arbitral manner.” 
This indicates that the parties, in contracting with the Government, are capable 





of adjusting the contract terms at wil Nothing ean be farther from the truth. 
Neither party is at complete liberty to make such adjustments If we visualize 
the Government in an individual case to be an individual contracting officer, he 


is under instructions to follow standards developed by another tribunal, represent- 
ing the Government, that has prescribed those standards 

It is our sincere hope that you will recognize the unjustness of this document 
and take corrective measures before its effective date. We will, as always, be 
st in any way possible 


| 1+ . + 7 
pleased to cooperate and ; 


This letter has also heen sent to the Secretary of Defense 





Sincerelv vours, 


H. FE. FoREMAN 
Vanaging Director. 


STATEMENT BY DWIGHT W. WINKELMAN, PRESIDENT, D. W. WINKELMAN Co., 
SYRACUSI N. ¥ REPRESENTING HI ASSOCIATED GENERAL CONTRACTORS OF 


My name is Dwight W. Winkelmai Ia president of the D. W. Winkelman 
Co., Svracuse. N. ¥ 
I am appearing as a representative of the Associated General Contractors of 


America [am a member of the association’s executive committee, and was 
president in 1948 

The association represents more than 6.500 of the Nation’s leading general 
contractors. These construction firms, along with their other work, execute 
‘ the public works construction, both military and civil, performed 
for the Federal Government 

On behalf of all contractors ning construction contracts with the Federal 
Government, we recommend that the Congress enact legislation which will 
establish by law, beyond the possibility of doubt, the fundamental principle of 
American justice that the parties to a contract with the Federal Government 
have the right of judicial review of disputes which arise 

The right of appeal from the decision of contracting officers and department 
heads was so drastically limited by the decision of the United States Supreme 
Court in the Wunderlich case as to become meaningless 

The necessarv F ition of the law can be accomplished by enactment of 
S. 24, by Senator Pat McCarran, which was passed by the Senate on June 8, 
1953, or the identical bill, H. R. 1839, by Chairman Chauncey W. Reed of this 
committee 

In our opinion this legislation is essential, is in the public interest, and is 
needed as soon as possible to correct a current and serious inequity in our laws. 

In order that I may be brief and conserve the committee’s time, I would like 
to submit for the record the testimony which Mr. H. FE. Foreman, managing 
director of the association, and John C. Hayes, counsel, gave in some detail on 
February 15, 1952, before the Senate Judiciary Committee when it held hearings 
on 8. 2487 during the previous Congress 


] 


early all of 








At the last two annual conventions the association adopted resolutions recom- 
mending that Congress enact legislation such as is before you. I would like to 
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submit the latest resolution for the record. The association’s governing and 
advisory boards last September again supported the recommendation, and au- 
thorized the statement by President C. P. Street, which I also would like to 
submit. 

Without going into detail, I would like to outline the principal reasons why 
we believe that such legislation is essential, is in the public interest, and should 
be passed 

JUDICIAL REVIEW NOW LIMITED TO FRAUD 


Members of the committee are familiar with the decision by the United States 
Supreme Court on November 26, 1951, in the Wunderlich case, which led to the 
legislation under consideration. The Court interpreted the finality clause, for- 
merly article 15, of the standard Government construction contract form to mean 
that there could be judicial review of the decision of a department head in- 
volving a question of fact only in the event that fraud was alleged and proved. 
The Court added: “By fraud we mean conscious wrongdoing, an intention to 
cheat or be dishonest.” 

As proof that the Court of Claims is following the decision, the Court has stated 
( Palace Corp. v. United States, 110 F. Supp. 476, 478 (Ct. Cl. 1953) ) : 

“The Supreme Court in construing the standard form of article 15 has now 
limited the scope of review of decisions of heads of departments to cases in which 
positive fraud is alleged and proved. No fraud is alleged in this case. It would 
he a sheer waste of time and energies of the court and the litigants to hear evi- 
dence beyond the limits of the blueprint clearly drawn by the highest judicial 
authority.” 

This strict limitation has, in effect, deprived contractors of the fundamental 


right of judicial review of disputes arising under Government contracts. 


CHANGE NEEDED IN PUBLIC INTEREST 


We believe that there is an immediate need in the public interest for such legis 
lation, because the Wunderlich decision has had three principal harmful effects: 

l. The decision has deprived contractors of a fundamental right of judicial 
review of disputes, and this has created an inequity in our laws governing con- 
tractual relationships. 

2. The legislation has made the administrative agencies of Government, which 
are parties to the contracts, also the final judges of their impartial administration, 
thus giving them both administrative and judicial functions. 

3. The decision has left contractors at the mercy of Government agencies 
This adds another hazard to contracting for the Government For each hazard 
the prudent contractor must add a contingency item to his office. This tends to 
increase the cost of construction. 

We believe that these should be corrected as soon as possible. 


LEGISLATION IS REQUIRED 


We believe that a clear, definite and permanent Federal policy on the right of 
judicial review of disputes arising under Government contracts can be established 
most effectively by legislative action. We are doubtful if it can come about in 
any other manner. 

For more than a quarter of a century, the AGC, the professional societies and 
other associations in the industry, have accepted invitations to consult with the 
various Government departments which have had the authority to prescribe con- 
tract forms. So far no standard construction contract form with a disputes 
clause which the industry considers equitable has been adopted. 

On December 1, 1953, the use of a revised standard Government construction 
contract form and related documents was made mandatory by Government con- 
tracting agencies by action of the General Services Administration. A revised 
disputes clause, now article 6, provides that decisions of department heads shall 
be final and conclusive “unless determined by a court of competent jurisdiction 
to have been fraudulent, arbitrary, capricious, or so grossly erroneous as neces- 
sarily to imply bad faith.” The Supreme Court equated these phrases to fraud, 
so the new disputes clause gives no relief. 

The prescribed use of this standard contract form by the General Services 
Administration emphasizes that neither the Government agencies nor the con- 
tractors are free parties to determine the wording of the contract which they sign. 

We are grateful to GSA Administrator Mansure for postponing effective date 
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of the new standard contract from June 19 to December 1, 1953, so that our 
association and others could have the opportunity of presenting our views. So 
far Government agencies have not agreed on an equitable disputes clause. 

Even though a satisfactory contract form might eventually be determined by 
administrative action, we believe that the Congress should establish Federal 
policy on such a fundamental principle of American justice. 


SUBJECT FOR CONGRESS 


The Supreme Court in its majority opinion pointed out that this was a matter 
for Congress by stating: “The limitation upon this arbitral process is fraud, 
placed there by this Court If the standard of fraud that we adhere to is too 
limited, that is a matter for Congress.” 


FUNDAMENTAL PRINCIPLES 


Prior to the Supreme Court decision, contractors did have the right to go to 
the Court of Claims with their disputes. The need for legislation to reclarify 
that fundamental right of judicial review is pointed up by the dissenting opinions. 

Justice Douglas, with Justice Reed concurring, wrote in part: 

“We should allow the Court of Claims, the agency close to these disputes, to 
reverse an official whose conduct is plainly out of bounds whether he is fraud- 
ulent, perverse, captious, incompetent, or just palpably wrong. The rule we 
announce makes Government oppressive. The rule of the Court of Claims gives a 
citizen justice even against his Government.” 

Justice Jackson wrote in part 

“Granted that these contracts are legal, it should not follow that one who 
makes a public contract puts himself wholly in the power of contracting officers 
and department heads * I still believe one should be allowed to have a 
judicial hearing before his business can be destroyed by administrative action.’ 


CONCLUSION 


On conclusion, we recommend that Congress, as promptly as possible, enact 
the legislation contained in S. 24 and H. R. 1889, which will clearly establish by 
law the fundamental principle of American justice that the parties to a contract 
with the Federal Government have the right of judicial review of disputes 
which may urise. Our reasons are: 

1. Neither the Government contracting agency nor the contractor has the 
authority to determine the wording of the standard Government construction 
contract form. 

2. The Supreme Court, in the Wunderlich decision, limited the disputes clause 
in the standard contract to apply only to cases in which fraud is alleged and 
proved, and limited fraud to mean “conscious wrongdoing, an intention to cheat 
or be dishonest.” 

3. Even if a satisfactory disputes clause is adopted by administrative action, 
the policy does not necessarily become permanent 

4. The legislation is in the public interest because it will correct an inequity 
and restore justice to contractual relationships, and will remove a hazard which 
tends to increase the cost of construction. 

5. It is proper that Congress establish a clear, definite and permanent policy 
on such a fundamental principle of American justice. 

6. Enactment of the legislation will not increase the burdens on the courts. 


STATEMENT BY H. E. FOREMAN, MANAGING DiREcTOR, THE ASSOCIATED GENERAL 
CONTRACTORS OF AMERICA. ING 


STANDARD GOVERNMENT CONTRACT FORM 23 DISPUTES CLAUSE (ARTICLE 156) 


My name is Herbert E. Foreman. I appear before you as the managing di- 
rector of the Associated General Contractors of America, Inc. We appear pri- 
marily before your committee to seek legislative relief from the interpretations 
of the disputes clause found in the standard Government contract form by 
the Supreme Court of the United States in the Wunderlich case decided No- 
vember 26, 1951. This decision has had a disturbing effect throughout the 
entire membership of the vast construction industry. 
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In appearing here today as the representative of an association whose mem- 
bership is composed of over 6,000 general contractors, we are seeking to maintain 
and strengthen the high standards of skill, integrity and responsibility to which 
our association is dedicated. 


General situation 

In the Wunderlich case, the Supreme Court makes the following statement: 
“Respondents were not compelled or coerced into making the contract. It was 
a voluntary undertaking on their part. As competent parties they have con- 
tracted for the settlement of disputes in an arbitral manner.” This statement 
brings into focus a point on which we wish to dwell at considerable length. It 
indicates that the parties, in contracting with the Government, are dealing at 
arm’s length and are capable of adjusting the contract terms at will. Nothing 
can be farther from the truth. Neither party is at complete liberty to make 
such adjustments. That is, if we visualize the Government in an individual case 
to be an individual contracting officer, he is under instructions to follow stand- 
ards developed by another tribunal representing the Government, that has pre 
scribed these standards. This tribunal has shifted in character and personnel 
many times during the last 30 years, originating by Executive order as the In 
terdepartmental Board of Contracts and Adjustments issued in 1921 under the 
Treasury Department, with representatives duly selected by all the departments, 
and promulgated its first drafts of standard conditions for the several types of 
contracts in 1926. The departments and agencies and their respective con- 
tracting officers were under instruction not to deviate therefrom, except after 
having made specific request upon the Board for permission to do so and having 
the same granted. 

Various reorganizations of the Government have since taken place and the 
Board, or at least its functions, appear to have been transferred to the Bureau 
of Federal Supply, of the Treasury Department, and, since that time, at least in 
part to the General Services Administration. Also, in the interim, two separate 
Procurement Acts have been passed, one being the Military Procurement Act of 
1947, and the other the Federal Procurement Act of 1948. In each case it pre- 
scribes the duty of promulgating the standards of procurement. This would seem 
to fix the respective authority but the procedures for obtaining consideration for 
changes in established contract forms, even though this witness has in the past 
several years been officially requested to give advice, have not been satisfactory. 
At this time, Standard Construction Form of Contract No. 23 is generally in use 
and the departments are loath to make any substantial changes. Such being the 
case, either from the Government’s side, or for the contractor individually, or even 
‘ollectively, to work out satisfactory terms does not exist. 

The Supreme Court is correct that a contractor is not coerced to accept the 
contract with the Government, except in those cases during the war where con- 
fiscation was sometimes suggested and was authorized shonld the war effort 
require. But in fulfilling the peacetime requirements for the Government, this 
industry regularly finds a substantial portion of its market amounting to several 
billions of dollars annually coming from Federal Government sources. The in- 
dustry is certain that the construction needs of the Government are best filled 
as a result of private contracts arrived at after advertised competitive bidding 
and this association has encouraged its members to bid upon and accept contracts 
in spite of unfair conditions of the contract. Contractors intend to give no agency 
of the Government so minded any excuse for endeavoring to undertake to do the 
work with its own forces. In the meantime, contractors through their association 
have never rested in its endeavor to bring about rephrasing of the contract so as 
to establish the fundamental rights for which America stands. The following 
recites a record of some of those efforts. 

Disputes clause (art. 15) 

Our association for many years has been keenly aware of the hazard its mem- 

bers were assuming in doing business with the Government, especially in view 


of the contract provisions contained in article 15 of the standard Government 
eontract form. This article provides as follows: 


“Disputes.—Except as otherwise specifically provided in this contract, all 
disputes concerning questions of fact arising under this contract shall be decided 
by the contracting officer subject to written appeal by the contractor within 30 
days to the head of the department concerned or his duly authorized represen- 
tative, whose decision shall be final and conclusive upon the parties thereto. In 
the meantime the contractor shall diligently proceed with the work as directed.” 





70 REVIEW OF FINALITY CLAUSES IN GOVERNMENT CONTRACTS 


A continuing effort has been made to secure, by administrative action, a revision 
of the disputes clause to permit judiciary review of questions arising under a 
contract. As early as 1924 the Interdepartmental Board of Contracts and Ad- 
justments, created for the purpose of drafting a standard form of building and 
construction contract, tentatively adopted a form, and in article 21 included 


the right of the cortracting officer to make final and conclusive decisions with 
the right of appeal to the head of the department or independent establishment. 
However, provision was also made for the review of such decisions. This was 


stated in the following language 


“His decision, when rendered, shall be final and conclusive and carried out by 
the parties as within the contemplation of this contract, unless within 30 days 
after such decision the contractor shall bring suit or give written notice to the 
head of the department or independent establishment of his intention to bring 
suit in court to determine his lega rights involved in such decision.” 


The later drafts of the proposed standard form of Government contract retained 
the right of the contracting officer to make final and conclusive decisions but 
eliminated the review clause 

n 19382. it was mv priv lege to represent our association before the Board 
and take specific exception to the language in the disputes clause making the 
decision of the contracting officer and, upon appeal, the head of the department 
final and conclusive on disputed questions of fact. This is evidenced by the 
following excerpt appearing in the minutes of the Interdepartmental Board of 
Contracts and Adjustments dated November 18, 1952: 


“At the time of the hearings on the proposed new public contract law it was 


t g 
pointed out by the Associated General Contractors and others that this language 
making the decision of the executive department final and conclusive on dis- 
puted questions of fact was unfair to the contractor who, by reason thereof, was 
unable to have reviewed unfair decisions made by the contracting officer and 
generally approved by the head of the department.” 

From the early thirties until the close of the Second World War, various forms 
of emergency contracts were in use, each designed to meet the circumstances 
of the emergency. However, at no time was the circumstance remedied so as to 
give the contractor an opportunity of review from the decision of the head of 
the department concerned. There was no disposition to give consideration to 
any amendments to a standard form of contract, inasmuch as the emergency 
forms had quite largely superseded the same during the period. 

By 1947 return had been made to the old standard forms in most instances and 
our association again actively pressed for revision of the form. The records 
will show that in 1947 and 1948 a number of presentations and personal appear- 
ances were made through the Office of the Director of Federal Supply of the 
Treasury Department. In 1949 a revision of this form was developed by a com- 
mittee composed of governmental officials set up to advise the Director of Federal 
Supply. At the same time, there existed in the office of the Federal Works 
Agency, of which General Philip Fleming was Administrator, a Construction 
Industry Advisory Committee appointed from organizations representing various 
groups interested in public works construction and it was my privilege to repre- 
sent the Associated General Contractors on this Committee. In September 1949 
this Committee was asked to study and comment upon this suggested revised 
standard construction contract. The Advisory Committee, in turn, selected a 
subcommittee from within its membership composed of one representative each 
from the American Institute of Architects, American Society of Civil Engineers, 
American Society of Mechanical Engineers, and the Associated General Contrac- 
tors of America. This witness, as a representative of the Associated General 
Contractors, was named as chairman of this subcommittee, and Mr. John C. 
Haves assisted the Committee as counsel. 

Many meetings were held with the Government representatives serving on this 
committee. The industry's committee recommended that the disputes clause be 
revised as follows: 

“Disputes.—All disputes, except as otherwise specifically provided in this con- 
tract, arising under this contract shall be decided by the contracting officer who 
shall reduce his decision to writing and mail or otherwise furnish a copy thereof 
to the contractor. Within 30 days thereafter, the contractor may appeal in writ- 
ing to the head of the department concerned, and the decision in writing of such 
head or his duly authorized representative shall be final and conclusive upon 
the parties hereto, as to the progress and execution of the work, Provided that 
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nothing in this contract or associated documents shall void the right of either 
party to this contract carrying the dispute before a court of competent jurisdic- 
tion.” (Italics supplied.) 

At no time has it been possible to secure any substantial revision of the dis- 
putes clause conferring authority on the contracting officer, subject to appeal to 
the head department, to make final and conclusive decisions on questions of fact 
In the many conferences held with administrative groups representing various 
departments, bureaus, end agencies there have always been one or two of the 
representatives who voiced the opinion that no revision should be made of the 
disputes clause. As a result, no change has been made, notwithstanding the evel 
narrowing definition of the disputes clause by the courts. 

The latest draft of the disputes clause that we have seen is that contained in 
a draft, dated October 18, 1951, going the rounds of the various departments and, 
while the Construction Industry Advisory Committee was terminated by the 
present Administrator of the General Services Administration in December 1950, 
the above-described organizations and their representatives have held themselves 
available to be of service on an informal basis. By reason of this fact, we have 
been privileged to see this latest draft and the disputes section contained therein 
reads as follows: 

“Disputes.—Except as otherwise specifically provided in this section, all dis 
putes concerning questions of fact, arising under this contract shall be decided 
by the contracting officer who shall reduce his decision to writing and mail 
or otherwise furnish a copy thereof to the contractor. Within 30 days from the 
date of the receipt thereof, the contractor may appeal in writing to the head 
of the department concerned, and the decision in writing of such head or his duly 
authorized representative shall be final and conclusive upon tle parties hereto 
In the meantime the contractor shall diligently proceed with the work as di- 
rected.” 

This demonstrates quite conclusively that legislative relief offers the only 
possibility of remedy. That there may be no question that the various con 
tracting officers are barred from negotiating the contract terms at will is demon 
strated by a letter attached hereto from the Director of Federal Supply in 1947 
relating to the 1942 edition of form 23 stating that the contract form was manda 
tory, and the latest draft of a similar instruction contains similar language 


Effect of the Wunderlich Decision 


The holding of the Supreme Court in the Wunderlich case has confirmed our 
worst fears as to the effect of the finality clause in the disputes section of the 
contract. In past years, when the association has made arguments for a right 
of appeal in this article, we have frequently been met with the statement from 
Government officials that our fears were groundless; that in spite of anything 
that could be written into the contract of this nature, the Court would nonethe 
less take cognizance of an injustice and afford the needed judicial remedy. 

This latest decision, in our estimation, completely demolished this position 
We, therefore, present to the committee our plea that legislation be enacted to 
establish in unmistakable terms this right of appeal. We believe that it is only 
fair that existing contracts and those arising out of contract which were in 
process at the time of the decision also be afforded such remedy or relief 
Position of the Associated General Contractors of America, Inc. 

At the beginning of the present session of this Congress, our association ad 
dresed the chairmen of the Judiciary Committees of the Congress requesting legis 
lation to embody the following principles: 

1. That any Government contract, regardless of the language of the contract 
itself, shall be subject to appeal to appropriate courts from rulings of the con 
tracting officer or the head of the department both as to matters of fact and law 

2. That all existing contracts be modified accordingly. 

3. That any matters growing out of Government contracts, which were legally 
in process at the time of the decision, have their status renewed as of the date 
of such decision, and that the contract be construed in accordance with the 
principles set forth in 1 and 2. 

On behalf of general contractors we earnestly request favorable consideration, 
and ask early action so that the remedy may be accomplished during this session 
of Congress. 

Mr. John C. Hayes, counsel for the association, will follow with more details 
on the legal aspects of the questions involved. 
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TREASURY DEPARTMENT, 
BuREA'’ OF FEDERAL SUPPLY, 
Washington, D. C., October 1, 1947. 
Office of the Director 
Circular Letter B-69 
To: Heads of departments and establishments 
From: Clifton E. Mark, Director, Bureau of Federal Supply. 
Subject: Standard contract forms 

Use bv executive agencies of certain standardized forms of invitations for 
bids, instructions to bidders, contracts, bonds and purchase order has been 
prescribed by regulations approved by the Acting Secretary of the Treasury 
May 4. 1943. May 18, 1943. July 7, 1944, and August 25, 1944 (Code of Federal 
Regulations, title 41, pt. 11), as follows: 

“Spc. 11.4 Forms to be used. —Except as otherwise authorized by law, by 
these regulations, by the Director, Bureau of Federal Supply, under section 
11.3, or by the instructions or directions contained in the forms themselves, 
the following standard forms shall be used without deviation by all depart 
ments and establishments in the executive branch of the Government, for or 


in connection with every f« al contract of the kinds specified that may be 
entered into by then 

a) Leases ° 

(b)} Construction or suppl contracts 

(< Construction contracts 

1. United States Standard Form No. 23—Rev. approved by the secretary of 
the Treasury, revised April 3, 1942, for fixed-price contracts for the construe- 

or repair of public buildings or works.” 


347TH ANNUAL CONVENTION, 
rHE ASSOCIA ) GENERAL CONTRACTORS OF AMERICA, INC., 
Viami, Fla., March 23-26, 1953. 


RESOLUTION NO RIGHT O1 UDICIAL REVIEW 


The Associated General Contractors of America, at its 34th annual convention 
n Miami, Ila., March 23-26, 1953, reaffirms the resolution adopted at its previous 
convention as Tollows: 

The majority decision of the Supreme Court of the United States in the Wunder 
lich case, decided November 26, 1951, interpreting the disputes clause (art. 15) 
of the standard form of Government contract to mean that the determination 
of a department head is final, and that there can be no recourse to the courts in 


disputes involving questions of fact unless fraud on the part of the Government 
is alleged and proved, makes legislation mandatory by the Congress of the United 
States to prevent the destruction of the competitive contract method now pre- 
vailing throughout the construction indusr) 


The dissenting opinions recognize and warn that the majority decision has wide 
application as well as a devastating effect, granting the contracting officer the 
power of life and death over a private business, which permits him to act with- 
out fear of further administrative review by an independent Government agency 
not involved in the dispute or Judicial review by the courts. 

The Associated General Contractors of America for the past several years has 
sought administrative action on the revision of the disputes clause (art. 15) to 
permit judicial review of all questions arising under a contract, all to no avail. 

It is the sense of this convention that any decision by a contracting officer or 
head of a department should be subject to judicial review in order to guarantee 
that such decision is reasonable, made with due regard to the rights of both the 
contracting parties, and supported by the evidence upon which such decision 
was based 

Therefore, the Associated General Contractors of America urges the Congress 
of the United States to enact legislation conferring on the courts jurisdiction to 
review any decision by a contracting officer or head of a department that is 
unreasonable or unjust, or not supported by substantial evidence: and further, 
that any provision in any contract with the United States abridging the rights of 
the parties thereto to court review be declared null and void and that contractors’ 
suits now pending in the courts which have not been finally adjudicated be safe- 


guarded in this legislation 
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(Submitted for the record by Mr. Winkelman). 


STATEMENT BY C, P. StrREET, McDevirr & STREET Co., CHARLOTTR, N. C., PRESIDENT, 
rHE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 


My name is CC, P. Street, of MeDevitt & Street Co., Charlotte, N. C., and 
president of the Associated General Contractors of America. The association 
represents more than 6,300 of the Nation's leading general contractors. These 
construction companies, along with their other work, execute uearly all of the 
public works construction, both military and civil, performed for the Federal 
Government. 

Mr. John C. Hayes, the association’s counsel, and I are here. representing 
AGC members to recommend that the Congress enact legislation which will 
establish by law the fundamental principle of justice that the parties to a 
contract with the Federal Government have tbe right of judicial review of 
disputes which might arise. 

Such legislation is contained in H. R. 1839, by Chairman Reed of this com 
mittee, and in 8, 24 which was passed by the Senate on June 8. 

In the interests of conserving the committee’s time we will be brief. First, I 
would like to file with the committee the testimony which Mr. H. E. Foreman, 
managing director of the association, gave on February 15, 1952, before the 
Senate Judiciary Committee when it held hearings on S, 2487 during the pre 
yious sessiol OF Congress 

Without going into detail, I would like now to outline the principal reasons 
why we believe that such legislation is essential, is in the public interest, and 
should be passed 


REVIEW LIMITED TO FRAUD 


Members of the committee are familiar with the decision by the United State 
Supreme Court on November 26, 1951, in the Wunderlich case, which led to the 
legislation under consideration. The court interpreted the finality use, 
article 15, of the standard Government construction contract form that there 
could be judicial review of the decision of a department head involving a ques 
tion of fact only in the event that fraud was alleged and proved. The Court 
ndded: “By fraud we mean conscious wrongdoing, an intent to cheat or be dis 
honest 

It is doubtful that a responsible official of the Government would be guilty of 


“conscious wrongdoing, an intention to cheat or be dishonest.” It would also 
be virtually impossible to prove even if this were so. Therefore we believe that 


limiting the judicial review of decisions by department heads to cases in whicl 
fraud can be alleged and proved is, in effect, depriving contractors of such a 
right 


EFFECT ON THE CONTRACTOR 


I would like to point out briefly the effect of this decision on the contractor 
The business of general contracting has inevitable hazards For each hazard 
the prudent general contractor must add a contingency item to his bid. If the 
contractor is denied the right of judicial review of the decisions of contractin 
officers and department heads which he believes are wrong and unfair, another 
hazard has been created for his business. 

We believe that it is in the public interest to enact this legislation which 
will remove that hazard in that it will enable contractors to omit such a con- 
tingency item from his bid. This will tend to decrease the cost of Federal 
construction. 

PROPER SUBJECT FOR CONGRESS 


The Supreme Court in its majority opinion pointed out that it was proper for 
the Congress to actin this matter. Justice Minton wrote in part: 

“The limitation upon this arbitral process is fraud, placed there by this Court. 
If the standard of fraud that we adhere to is too limited, that is a matter for 
Congress.” 

The association, at its last two annual conventions, has adopted resolutions 
recommending that Congress enact legislation such as is before you. At this 
point I would like to submit for the record a copy of the latest resolution. 


NOT FREE PARTIES 
Emphasis should be given to the fact that neither the Government contracting 


agencies nor general contractors are free parties to determine the wording of 
the standard Government construction contract form. 
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Here I would like to submit for the record a copy of General Regulation No. 13 
of the General Services Administration dated March 19, 1953, Had the time 
not been changed by Administrator Mansure, this would have made it mandatory 
for all Federal agencies to use revised standard construction contract forms 
starting June 19. 

A new disputes clause, now article 6, is in this revised form No. 23a. This 
provides that decisions of department heads shall be final and conclusive ‘unless 
determined by a court of competent jurisdiction to have been fraudulent, arbi- 
trary, capricious, or so grossly erroneous as necessarily to imply bad faith.” In 
our opinion this is no better than the previous disputes or finality clause. 

At this point, I would like to submit an exchange of correspondence between 
Mr. Foreman and Administrator Mansure. Following a thorough study of the 
revised contract form the association protested its unfairness to Mr. Mansure. 
He replied that mandatory use of the form has been postponed until December 1 
so that there will be opportunity for further study and presentation of the 
views of the industry. 

We are grateful to Mr. Mansure for providing this association, and others 
in the industry, an opportunity to present our views and we have accepted his 
invitation to meet with members of his staff. 

sut I would like to point out that for more than 25 years representatives of 
AGC, the professional societies and other associations in the industry, have 
accepted the invitations of the various government departments which have 
had the authority to prescribe contract forms, and that there has not yet been 
adopted a fair and equitable standard construction contract form and satis- 
factory disputes clause. 

This is another reason why we believe that the Congress should state by 
legislation the principles which should prevail on judicial review of disputes. 


FUNDAMENTAL PRINCIPLE 


We believe that a fundamental principle of American justice is involved and 
that legislation should be enacted which will make it clear that the parties to 
a Government contract have the right of judicial review of disputes which might 
arise 

Dissenting opinions of Supreme Court members encourage corrective action. 
Justice Douglas, with Justice Reed concurring, wrote in part: 


“But the rule we announce hus wide application and a devastating effect. 
It makes a tyrant out of every contracting officer. * He has the power of 

fe and death ove a private business even though his decision is grossly 
erroneous 

‘We should allow the Court of Claims, the agency close to these disputes, 
to reverse an official whose conduct is plainly out of bounds whether he is 
fraudulent, perverse, captious, incompetent, or just palpably wrong. The rule 
we anuounce makes the Government oppressive. The rule of the Court of Claims 


gives a tizen justice even against his Government.” 

Justice Jackson, in his dissent, stated in part 

Granted that these contracts are legal, it should not follow that one who 
takes a public contract puts himself wholly in the power of contracting officers 


and department heads ’ I still believe one should be allowed to have a 
judicial hearing before his business can be destroyed by administrative 
action. * * * 

Ve believe that it is proper for Congress to write into the law the basic 
principle that parties to a Government contract do have the right of judicial 
eview, rather than to leave such a principle to the discretion of a Government 
offici 


In conclusion I would like to emphasize the following 


1. Neither the Government contracting agency nor the general contractor 


is authority to determine the wording of the Government standard construction 
contract form 

”. The Supreme Court, by its decision in the Wunderlich case, has limited 
judicial review of disputes arisi inder Government contracts to cases where 
ral s alleged and prove d has limited fraud to mean “conscious wrong- 
doing, an intention to cheat « e dishonest.” 

3. The AGC, the profession eties. and other associations in the con- 


struction industry have by request consulted with Government agencies for 
more than a quarter of a century, but there has not yet been developed by admin- 
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istrative action a fair and equitable standard Government construction contract 
form or a satisfactory disputes or finality clause. 

4. We, therefore, recommend that the Congress establish the principle by 
legislation that the parties to a Government contract have the right of judicial 
review of disputes involving questions of fact as well as law, and thereby give 
a permanent remedy to the effects of the Supreme Court decision. 

5. We do not believe that enactment of the legislation will increase the burden 
for the courts. 

6. The legislation is in the publie interest because it will have a tendency to 
lower construction costs. 


Mr. Wiuus. I would like to ask jus t one question, Mr. Chairman. 


On page 6 of your statement you say: “Even if a satisfactory disputes 
clause is adopted by administr: ative action, the policy does not neces- 
sarily become permanent.” Let me show you how right you are. Mr. 


Macomber, who just testified in connection with the General Services 
Administration, on my questioning said that in his opinion to conform 
with the pre-W underlich situation—I made a note of it—the words 
intheG AC )’s proposal, ‘ ‘arbitrary” and * Capr iclous, zn shoul | be de lete oc, 
and that there should be left only the thought “L'nless determined b Vv 
a court of competent jurisdiction to have been fraudulent or so grossl} 
erroneous as necessarily to imply bad faith,” period. 

Now, on page 4 of your statement you say that just last year General 
Services Administration proposed a revision, which had become article 
6, and you say that that article as then proposed just last year reads 
thusly : “Unless determined by a court of competent jurisdiction to 
have been fraudulent, arbitrary, capric ious, or so grossly erroneous 
as necessarily to imply bad faith.” Just last year they were willing 
to have the words “capricious” and “arbitrary .’ and I am not being 
critical at all, but apparently in today’s testimony the General Counsel 
of General Services Administration says that those words “capricious” 
and “arbitrary” would go too far and that he would want to delete 
them. Unless the gentleman can explain it who just testified, that was 
his testimony just a few minutes ago. 

Mr. Macomber. My thought was that I was directing my remark 
to the point that, as we saw it, the legislation and as well the clause 
in article 6 of the new standard form does do more than restore the 
pre-Wunderlich rule. 

Mr. Wituis. I follow you. In other words, what you meant to 
convey is that the pre-W underlich situation would require the deletion 
of those two onda d 

Mr. Macomber. Yes, sir. 

Mr. Winxetman. Mr. Chairman, I would like to comment that to 
my personal knowledge our association and other professional groups 
have made a serious effort to cooperate with the various departments 
of Government in drawing up a standard form of contract, but it is 
a most difficult thing to do. There are many departments of Govern- 
ment. There are many separate heads, and we have so far been 
unsuccessful. I think it is just the result of human nature being as 
we are. We have so far never been able to draw up a standard form 
of contract. 

And then the point again I would like to make is that it does not 
insure permanency when it is a form of contract that is an administra- 
tive form that can be changed and cause as much injustice and difficulty 
as the Supreme Court decision brought to our attention. 
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I would like to put on the record the aims and objectives of our 
association. The No. 1 aim is to establish by law the fundamental 
principle of American justice that the parties to a contract with the 
Federal Government have the right of judicial review of disputes 
which arise: two, to have this right without the necessity of having 
to assassinate the character of a representative of the Government by 
having to accuse him of the deliberate intention of cheating or being 
dishonest: three . we would like to provide ah opportunity tor court 
review of the few cases which have been denied court review because of 
the Wunderlich decision. We believe that H. R. 1839 and S. 24 will 
accomplish this result. 

The Cuarrman. Thank you. 

Mr. Winkerman. Thank you for the privilege of appearing. 

Mr. Fotry. Mr. Simmons. 


STATEMENT OF ELWYN L. SIMMONS, PRESIDENT, THE J. L. 
SIMMONS CO., INC. 


Mr. SIMMONS. My name is Elwyn L.. Simmons. ] appear before 
you as president of the J. L. Simmons Co., of Chicago, I1., a firm whose 
predecessors have engaged in business as general contractor for over 
100 years and has completed numerous projects for the United States. 

At the hearings held before this subcommittee on July 30, 1953, I 
testified concerning the urgent need for legislative relief from the 
interpretation placed by the Supreme Court, in the Wunderlich de- 


cision, on the disputes clause of the standard form of Government 
contract, and pointed out that since that decision Government con- 
tractors, for all pract cal pur} oses, have been deprived ot any judicial 
review of administrative decisions under the disputes clause. I there- 
fore supported S. 24 and its companion bill, H. R. 1839. 

Since that time, however, the Comptroller General, by letter dated 
December 30, 1953, which the chairman read yesterday, has submitted 
to this committee a proposed substitute draft for these bills. This 
substitute, as stated by thi Comptroller General, was prepared to 
meet objections of certain industries against giving the General Ac- 
counting Office express statutory authority to review administrative 
decisions under the disputes clause, and is designed to give the Gen- 
eral Accounting Office no more authority in this connection than it 
had before the Wunderlich decision. ‘The Comptroller General states 
that there is little or no opposition to this substitute by several in- 
dustry groups or by the interested administrative agencies. 

In view of the urgent need for legislation, I would like to add mv 
voice in support of the substitute bill. It would permit review of 
agency decisions not only if they were fraudulent but also if they 
were capricious or arbitrary or so grossly erroneous as necessarily to 
imply bad faith, or were not supported by substantial evidence. “In 
my opinion, the possibility of such a review would put us on a more 
equal footing in our negotiations with Government contracting offi- 
cers and would restore the situation which existed prior to the Wunder- 
lich decision. I therefore heartily endorse the proposed substitute. 

I wish to thank the committee for this opportunity to appear before 
itagain. In other words, we need relief. . 

Thank you, sir 

Mr. Fotry. Mr. Gaskins. 
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STATEMENT OF JOHN W. GASKINS, ATTORNEY, WASHINGTON, D. C. 


Mr. Gaskins. Mr. Chairman, yesterday morning I filed with the 
committee counsel a statement urging the adoption of the proposed 
bill of the ¢ Comptroller General as set forth in his letter of December 
30, 1953, to this committee. I would like to have that statement filed 
and made a part of my testimony. Since then I have had an oppor 
tunity to hear the testimony of some 7 or 8 witnesses. I thought | 
could possibly be more useful to the committee if l would direct at 
tention to some of the questions which the committee asked various 
witnesses which I did not think were fully answered. (The state 
ment referred to appears at end of Mr. Gaskins’ oral testimony. ) 

I should say that I am a member of King & King, 1620 I Street 
NW., the law firm which prosecuted the Wunderlich case in the Court 
of Claims. We won it there, and we lost it in the Supreme Court. 
Our firm has been interested in these matters since 1866, and our prin 
cipal activities are in connection with the prosecution of claims under 
Government contracts. 

Yesterday the question arose whether the Wunderlich decision 
really changed the law as it existed prion to the Wunderlich decision, 
and Mr. Phillips, | believe, expressed what he characterized us @ 
miuinol ty view that it did not. From time to time reference has beey 
made to the Supreme Court decision in the Ripley case. That was 
the case decided in 1911 The citation is 223 United States Reports, 
and I should like very briefly to refer to what the Supreme Court 
said in 1911 with respect to the obligation of a contracting officer. It 
said this: 

“But the very extent of the power and the conclusive chat acter of 
his decision raises a SoRTeeRenS Ae ~ that the agent’s judgment 
should be exercised not capriciously or fraudulently but reasonal bly, 
with due regard to the rights of both the contracting parties. The 
finding of the court that the inspector’s refusal was a gross mistake 
and act of bad faith, therefore, leads to the conclusion that the cor 
tractor was entitled to recover the damages caused thereby.” 

Now, when the Supreme Court in 1911 referred to capricious con 
duct and to the responsibility of the contracting officer or the agent 
to act reasonably, with regard to the rights of both parties, I think 
that it was announcing a doctrine which was much more liberal than 
the doctrine announced in the Wunderlich case, which talks about 
conscious wrongdoing and intention to cheat or to be dishonest. So 
I feel that the law has been very materially changed since 1911, and 
| think also that the Court of Claims feels that the law has been 
changed, because consistently in that court, before the Wunderlich 
decision, administrative decisions have been set aside if they were 
arbitrary or capricious or so grossly erroneous as necessarily to raise 
the implication of bad faith. 

The present rule that has been announced by the Supreme Court 
is impossible to comply with. It involves proving a mental state on 
the part of the deciding officer, which I do not believe any contractor 
will ever be able to prove. The Wunderlich decision was rendered 
in 1951, and I know of no case in the Court of Claims in the last 2 
years in which the contractor has been successful in meeting the burden 
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of proof imposed by the Wunderlich decision. T think it is reasonable 
to sup pom that none ever will if that rule continues. 

There is a very valid need for legislation in this field for a reason 
that has aael been discussed before the committee up to the present 
time. This et | to the treatment which the contractors receive 
a they appear before these various departments and agencies that 
have the administration of Government contracts. Mr. Niederlehner, 
ca representative for the Department of Defense, related yesterday 
that in his Department they had a hearing procedure. Well, that 
is true. They do have a hearing procedure but it is the only depart 
ment tomy knowledge which even closely approximates or approaches 
the form of a quasi-judicial review in ‘ dhsne matters. Let us take. 
for instance, the Veterans’ Administration, w hich presently is engaged 
n letting millions of dollars worth of work involving the construction 
of veterans’ hospitals. Very substantial disputes arise in connection 
with such work. I am presently interested in one now where the 
amount of the claim is approximately $2 million. Several subcon- 
tractors have failed as a result of the financial hardship that was 
imposed by the contracting officer’s ruling. 

But what processes of judicial review do we have before the Vet- 


erans’ Administration? It is briefly this: We go with our witnesses 
to a board which thev have constituted. We put our witnesses on the 
stand and we ask them questions. The board will ask questions from 


time to time, and when our witnesses have stopped speaking the hear 
ing isended. There is no prov ision wh: atever for the appearance of 
any Government witnesses. The contractor is given no opportunity 
to cross-examine any Government witnesses. At the end of the 
hearing, sometime later the contractor is supp yied with a written 
stateme nt purporting to set forth what the hearing board proposes to 
recommend to the head of the de a ent as his administrative de- 
cision, and we are invited to make ar objections to it. Well, we can 
make those objections. but we do not know what information the 
board has obtained from the contracting officer. The Board frankly 
admits that it will confer with the contracting officer regarding this 
dispute, but we will not be present. I can produce decisions where 
the board stated that it had conferred ving the contracting officer and 
had been advised certain things. I can recall one case where they 
referred to an exhibit that they had eihens from the contracting 
officer. We wrote, asking for the exhibit, but we have never gotten 
the exhibit. That isa situation which exists with respect to hearings 
before the Veterans’ Administration. 

I will cite one more oe le. What happens in the Bureau of 
Ree lamation, which an rally spe nds millions of dollars in connec- 
tion with reclamation sein flood control projects and things of 
that character? Incidentally, the Wunderlic h case arose out of the 
Bureau of Reclamation. You file a claim in writing, asking for a 
certain amount of money. If you do nothing more, you will get back 
a letter constituting the final decision. If you insist upon being heard, 
then you can go down and talk to an attorney in the Solicitor’s Office, 
who will listen to what you have to say. You will not be confronted 
by any Government witnesses. You will not be permitted to examine 
the contracting officer or his representatives. And later you will be 
presented with a decision which possesses all of the fin: lity which the 
present form of contract and the Wunderlich decision gives to it. 
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They are not exceptions to the rule. They are the general situa- 
tion which prevails in matters of this kind, but contractors have be- 
come so hardened to this procedure that they more or less take it as 
a matter of course because they knew that they were assured of uni- 
form treatment in the courts if they felt aggrie ved as a result of those 
decisions. The Court of Claims for many, many years has con- 
sistently set aside those dee an regardless of the hearing procedures, 
if it found that they were arbitrary or capricious or so grossly erro- 
neous as necessarily to raise the imp lication of bad faith. Now, tod: ay, 
we do not even have that uniform protection in the courts, and that is 
one reason why we should have legislation on the we. 

Such need is pointed up all the stronger I think by the fact that 
there is no estab lished uniform proce edure + the hearing of these 
disputes in the Government. 

Mr. Wituis. At this point, so the record will be chronological, Mr. 
Macomber pointed out that as worded the bills might result in ap- 
pellate review rather than a de novo review. Do you read those bills 
that way, or what is your opinion ¢ 

Mr. Gaskins. I do not see how the y possibly could result in a de 
novo review, because—— 

Mr. Wituis. Appellate review. 

Mr. Gaskins. I thought vou said a de novo review. 

Mr. Wituts. No. He said pre-Wunderlich the review was de novo 
and this will mean appellate. That is what I understood him to say. 

Mr. Gaskins. Representative Willis, we have never had a de novo 
review on these matters since the use of the disputes clause. Every 
contractor who goes into the Court of Claims for all practical purposes 
has one hand tied behind his back because he cannot prevail unless 
he can show that the decision was arbitrary or capricious or so grossly 
erroneous as necessarily to imply bad faith. 

Mr. Wituts. So you do not agree that pre-Wunderlich the review 
was strict ly de novo? 

Mr. Gaskins. No, sir, they have never been de novo. 

Mr. Wituis. Since the disputes clause ? 

Mr. Gaskins. Since the disputes clause they have not been de novo, 
sir 

Mr. Wiiuts. And do you contemplate any different ty pe of review, 
aside from the question of going forward with the proof? You do not 
anticipate any difference in type of review, it would still be appellate ? 

Mr. Gasxrns. It will be an appellate review, but it will have one 
hig additional advantage. 

Mr. Wiiuis. I follow that entirely, but I just wanted to know your 
dea of whether it is strictly de novo or appellate. 

Mr. GASKINS. Yes, sir. It will have this additional advantage, 
which I think is very real: All of the bills that are before the com- 
mittee today, including the Comptroller General's proposed draft, 
with the single exception of Representative Celler’s bill, add the 
nae that the decision must be supported by substantial evidence. 
Now, hat will be of very great value to contractors, because it will 
result in these various department and agencies feeling that they will 
have to produce their witnesses at these hearings and permit the con- 
tractor to examine them, in order to have in the record some sub- 
stantial evidence to support their decisions when they go up on appeal 
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to the court. I do not feel that they will any longer run the risk of 
refusing to put their proof in the record where it will be exposed 
to the cross-examination of the contractor. So 3 of the bills which are 
before the committee today would give that very decided additional 
advantage. 

Mr. Winnis. Do you not feel that perhaps there is some merit in the 
argument of the agencies that the substantial evidence rule in all 
honesty might be a little broader than the jurisprudence before 
Wunderlich 4 

Mr. Gaskins. Representative Willis. there are some cases where the 
has recognized the substantial evidence rule in connection with 


court | 

Government contracts. The substantial evidence rule has already re- 
ceived the stamp of approval of Congress by its inclusion in the Ad- 
munistrative Procedure Act. For that reason, it is nothing new. The 
meaning of the substantial evidence rule has been interpreted by 
hundreds of decisions which have been rendered under that act. 

I would also like to point out that there is no uniformity today in 
the disputes clauses in Government contracts. The committee has 
heard two witnesses on t] at. I believe Mr. Niederlehner, representing 
the Department of Defense, said that his Department’s contract had 
now been changed to permit a limited judicial review, and he also 


said that it was his unde. standing, which I believe was confirmed by 
the representatives of the General Services Administration, that their 
form had presently been changed to include a limited judicial review 
as far as construction contracts were concerned. But these are only 
two of the many agencies in this Government which are engaged in 


letting important contracts. As far as I know—and I try to keep 
current in these matters—there has been no change whatever in the 
form of contract which the ee Administration uses. There 
has been no chai ve whatever li ‘form of contract which the Bureau 


of Reclamation uses. So we are not assured of any uniformity in the 
Government contract at all, even though certain representatives of 
Government agencies have indicated that they are willing to or have 
amended their own present forms. There is no assurance whatever 
that that will be a similar general approach on the part of all of the 
departments which are engaged in this type of contract work. 

Next, even if every department agreed to the proposed changes in 
the contract to permit a limited judicial review on disputed questions 
of fact, that would still leave the very real problem of what to do 
with provisions in the specifications relating to disputed questions of 
law. None of the so-called amendments which the committee has been 
told are now being made in contracts covers disputed questions of 
law. 

Mr. Witu1s. Or mixed questions of law and fact ? 

Mr. Gaskrns. No, sir. They simply relate to disputed questions of 
fact. That is not going to be corrected in the absence of legislation. 
We know, for instance, that there is a tendency on the part of the 
Government specification writers today to put in the specifications, as 
distinguished from the standard form of contract, provisions which 
will give them vastly more authority than they have under the stand- 
ard form of contract with respect to disputed questions of fact. They 
are given the right to interpret the drawings, the plans, the spec ifica- 
tions. Well, that is probably the most important part of the docu- 
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ments. When you empower a Government man not only to decide all 
disputed questions of fact, but also all disputed questions of law, I sub- 
mit that the signing of a Government contract is tantamount to the 
signing of a bla unk ‘chec *k. You are leaving it all entirely to him to 
decide the propriety of his own acts. 

Mr. Wits. Do you still have contracts in existence with the all 
disputes clause as limited to disputes of fact ? 

Mr. Gaskins. The all disputes clause was a development of PWA, 
sir. When work was very hard to get, we found the Government re- 
vising PWA Form 51 to eliminate questions of fact and make it all 
disputes. A case involving that question was presented to the Supreme 
Court in MceShain v. United States, and the Supreme Court held that 
that was a valid provision. Well, after PWA was over they accom- 
plished the same purpose by another means. The *V restored the origi- 
nal contract provision which related to dispute Ye | quest ions of fact, but 
when in the specifications they said that if the contractor feels 
agerie ved as a result ot any ruling of the contrac ting officer on any 
question arising out of this contract, he shall take an appeal and the 
decision on appeal will be final. The question of validity went to the 
Supreme Court in the case of Moorman v. United States, and again 
the Supreme Court held that it was perfec tly all right for these Gov 
ernment officers to be given that authority. 

I think that it is fundamentally wrong that the Government should 
be given this authority, and I think that it can be corrected only 
through the medium of legislation. 

Yesterday there was some discussion whether or not the enactment 
»f legislation of this type would result in a flood of litigation. Mr. 
Phillips was testifying at the time, and frankly I do not recall whether 
Mr. Phillips advised the a yesterday that there would be a 
flood of litigation or not, but I do know that when he was dise ussing 
the position of the Departme nt of Justice in the last C ongress before 
the Senate Judiciary Committee in connection with S, 2487 he said 
this: “We anticipate that its enactment would constitute an open invi- 
tation to a flood of litigation.” 

Our office, in order to answer this assertion, made an examination 
of the Court of Claims decisions which had been rendered over a period 
of 15 years prior to the Wunderlich decision relating to finality of 
decision. We found as a result of that examination that there are 
exactly 16 cases in which the Court of Claims had overruled the de 
cision of a contracting officer. We found that there were exactly 
32 cases in which the Court of Claims had sustained a decision of the 
contract ing officer. We ignored those decisions which turned upon the 
question whether or not the contractor had appealed in time. They 
were technical questions which we did not think were germane to this 
point. In any event, over a period of 15 years we had 48 cases on 
this point, or approximately 3 cases per year. If we are going to 
restore substantially what the contractor had prior to the Wunderlich 
decision and give him a limited appeal to the Court of Claims, I most 
respectfully submit that there is no real danger of there being any 
flood of litigation as a result of any of the bills that are presently 
before this committee. 

I think I should say that those cases with their proper citations 
appear as part of the statement which I have asked leave to file. 
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I would like to discuss briefly Representative Celler’s bill. I think 
possibly the bill does not do what it should do, because it relates only 
to disputed questions of fact and does not cover all disputes ine ‘luding 
disputed questions of law. It contains no provision prohibiting the 
future inclusion in Government contracts provisions with respect to 
que stions of law, and it contains a 1-year statute of limitations. 

The committee yesterday seemed very much interested in what the 
statute of limitations should be in these cases. Well, here is a situation 
that might well arise. Due to the size and complexity of Government 
contracts today, it is not at all infrequent that a contruction contract 
will take 3 or 4 years to be completed. Now, under the terms of the 
contract, where a dispute arises we must note an appeal within 30 
days. So let us assume in the first year of the work an appeal is noted 
within 30 days and it is decided within a reasonable time and that the 
contractor feels aggre ved as a result of the decision. Then let us 
further assume that in the fourth year a dispute arises and the con- 
tractor within 30 days takes his ap nel and he feels aggrieved as a 
result of that decision. He would not bring a suit in the Court of 
Claims under his first appeal until he knew what was going to happen 
in the second appeal, because he might be accused of splitting a cause 
of action, which you cannot do in the Court of Claims. But after the 
second decision and within the 6-year statute of limitations allowed in 
the Court of Claims he would then bring a suit on the two appeals. 
Well. under Representat ive Celler’s bill he would find one set of stand- 
ards applicable to his first appeal, namely, those which prevailed 
under the Wunderlich decision, and a second set of standards ap 
pli able to the second appeal. 

Then there is another valid reason why the relief which this com 
mittee should recommend should go beyond a 1-year period. There 
are many contractors under present contracts who find themselves 
engaged in disputes with the Government. Some of those contractors 
have taken their disputes into the courts. All of those plaintiffs in 
the Court of Claims have had the rules of the game changed since 
the time that they instituted their suits, and many of the contractors 
who entered into contracts prior to the Wunderlic h decision, which con 
tracts are not yet completed, would find that the rules of the game had 
been changed if the relief s hould apply only to a decision which be- 
came final within 1 year prior to the date of the passage of the 
legislation. 

I felt after reading these bills that there was no real oceasion to be 
very much concerned as to whether or not they were retroactive, be- 
cause I thought that they spoke as of the date of enactment, and any 
case which had not been subjected to judicial review as of that date 
would come within the scope of the remedial legislation. But if the 
committee should feel otherwise and think there is some doubt as to 
the retroactivity of any of the bills, I would suggest the inclusion of 
about nine words appearing immediately after the language—— 

Mr. Wiiuts. Which bill? 

Mr. Gaskrns. This would apply, sir. to any of the bills. 

Mr. Wiis. Let us take H. R. 1839, for instance. 

Mr. Gasxrns. All right. we will take H. R. 1839. Tn line 7 of the 
first page, where you use the words “shall be pleaded,” I would insert 
after that “in any suit now filed or to be filed.” TI think that would 
cover all possible contingencies. 
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I see no danger in the proposition that old contracting ollicer’s 
decisions might be reopened as a result of this legislation, because 
under the terms of the contract all of those decisions are final after 
30 days unless the contractor has appealed. I also see no justification 
for fearing that any of this legislation would revive old claims that 
are barred by the statute of limitations. The statute of limitations 
in the Court of Claims is 6 years, and it is not optional with the Gov 
ernment whether it will plead it. It is a jurisdictional statute, and 
the minute the cause of action becomes more than 6 years old it is 
automatically outlawed. 

Mr. Fotey. How would that affect a pending suit now? 

Mr. Gaskins. Mr. Foley, I think the present bills would be appli 
cable to any administrative decision in any case which had not been 
judicially decided by a court up to the time of the approval of this 
legislation. 

Mr. Wiis. Let me ask you this question. Suppose a suit was filed 
last year and, seeking to comply with the Supreme Court holding, 
the coe uinant alleged that the contracting officer was guilty of 
fraud and cheating and all that, and that case has not been tried. 
Under your proposal he would not have to amend his complaint and 
just would not have to offer that kind of proof, or would he have to 
amend his pleadings? 

Mr. Gaskins. I think he should amend his pleadings to come under 
the new bill. 

Mr. Wits. I think he should, but would your wording permit it? 

Mr. Gaskins. If it applies to any suit now on file or to be filed, it 
covers every contingenc ve 

Mr. Wiis. I think purely offhand that that may be a possible 
solution, because we certainly would not be reviving claims that are 
barred by the statute of limitations. 

Mr. Gaskins. No, sir. 

Mr. Forry. It has been brought to our attention here that there are 
certain suits now in the Court of Claims before the Commissioners. 
How would your proposal affect those cases ? 

Mr. Gaskins. Yes, there are certain suits pending in the Court of 
Claims, and I represent some of the plaintiffs. I think that if any 
of these bills become law prior to the time that I have to argue those 
cases to the Court of Claims that the court could apply the provisions 
of this law to the consideration of those claims. Now, I also repre- 
sented Wunderlich, but the Wunderlich case has been decided. I do 
not believe that this legislation would cover Wunderlich. I think 
possibly Mr. Wunderlich should ask for special relief later on. 

Mr. Fotry. Then the bills in their present form with your proposed 
amendment would cover those situations that Mr. Willis and I have 
just asked you about? 

Mr. Gaskins. I think so, sir. I believe that concludes all the 
remarks that I would like to make, Mr. Chairman. 

The CHatrman. Thank you. 

(The prepared statement submitted by Mr. Gaskins follows :) 

STATEMENT OF JOHN W. GASKINS, ATTORNEY, WASHINGTON, D. C. 
I am a practitioner before the bar of the District of Columbia, and a member 


of the law firm of King & King of Washington, D. C., which since 1866 has 
represented Government contractors before the various departments and con- 
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tracting agencies, the Federal courts, and the United States Court of Claims. 
We won the Wunderlich case in the United States Court of Claims and lost it 
before the Supreme Court on November 26, 1951. 

I should like to review briefly what the legal situation was before the Wunder- 
lich decision and I have several reasons to advance as to why the corrective 
legislation proposed by the Comptroller General in his letter to the Chairman 
of the Judiciary Committee dated December 30, 1953, should be enacted. 

Since 1911, when the Supreme Court decided Ripley vy. United States 
U. S. 695), the law with respect to judicial review of administrative decisions 
rendered under the finality clauses of Government contracts has been that the 
judgment of the contracting officer should not be exercised capriciously or 
fraudulently, but reasonably with due regard to the rights of both parties. 
Since that time it has been uniformly held that to possess finality the contracting 
officer’s decision mnust not be arbitrary, capricious, or so grossly erroneous as 





necessarily to raise the implication of bad faith 

With the rendition of the Wunderlich decision on November 26, 1951, this rule 
was changed and it is now the law that the decision of an administrative 
official may not be set aside by any court unless the contractor can affirmatively 
prove that such administrative official was guilty of conscious wrongdoing and 
had the intention to cheat or to be dishonest. 

It is, of course, impossible to prove that any administrative official in the re 





jection of a claim intended to cheat or to be dishonest with a contractor. In 
my own experience of some 25 years in handling this type of case, I have never 
encountered a disallowance of a claim which I thought was motivated by an 
intention to cheat or to be dishonest I have encountered many cases where 


it was my considered opinion that the deciding administrative officia. acted ar- 
bitrarily or capriciously with respect to the evidence that was presented to him, 
and I have also encountered cases where I believed that his decision was grossly 
erroneous either because of his failure to understand the problem involved or be- 
cause of the insufficiency of the material that was placed before him for con- 
sideration by subordinates upon whom he necessarily had to rely. I have also 
ht that the action taken was not supported by substan 





See cases where I thoug 
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rhe end result of the Wunderlich decision is that by restricting the standards 
of review to whether a deciding officer intended to cheat or to be dishonest, Gov 
ernment contractors in all fields are today deprived of any review by the judi 
ciary of any factual dispute that might arise out of the performance of their 
contracts. I find it difficult to reconcile the inequity of this situation with 
the concept under our system of law that contracts should be mutually enforce 
able 

Chere are many cogent reasons why legislation should be enacted correcting the 
situation created by the Wunderlich decision 

When similar legislation was being urged before the Senate Judiciary Com 
mittee it was there emphasized that a refusal to provide a forum for the de 
ermination of disputes arising under contracts would only result in additional 
the letting of contracts. This is so because such a 
situation would attract less competent and more speculative contractors to 
Government work, thereby increasing the possibility of an inferior grade of 
le to suppose that if a contractor knows in advance 
that he is to receive no protection from the courts he will either refuse to bid on 
Government work or will place contingencies in his bid proportionate to the 
risk involved. Either of these, I believe, would be detrimental to the interests of 
the Government in obtaining the performance of work on a free and competitive 
basi 

\ further need for providing judicial review of arbitrary or capricious acts 
f Government officers arises from the lack of uniformity which presently exists 
in the various departments and agencies for hearing of disputes arising under 
Government contracts. Where the United States Corps of Engineers is con- 
cerned there is a hearing procedure, but frequently Government witnesses pos- 
sessing firsthand knowledge of the facts are not called by the Government and 
may not be cross-examined. The same situation prevails in the Veterans’ Ad- 
ministration, where provision is made only for the hearing of contractors’ wit- 
nesses. Experience shows that no satisfactory solution of a disputed question 
of fact in a quasi-judicial proceeding is ever going to be reached unless the wit- 
nesses of both sides appear and are subjected to cross-examination. In the 
Bureau of Reclamation, where the Wunderlich case arose, and where millions 


cost to the Government in 


work It seems only reasonab 
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of dollars worth of contract work is let, there is no hearing procedure whatever 
A contractor files his claim in the ordinary form of a letter. He may if he 
wishes discuss the matter with an attorney in the Solicitor’s Office of the Depart 
ment of the Interior. There is no procedure for questioning any witnesses or for 
sifting conflicting views. Later a unilateral decision is rendered which is tinal 
Similarly, there is no formalized procedure before the National Capital Housing 
Authority. 

Thus the standards of administrative review differ vastly between the various 
agencies and departments concerned, but up to the date of the Wunderlich 
decision aggrieved contractors still possessed the right to receive uniform treat 
ment in court. If the administrative decision, independently of the procedures 
used, was arbitrary, capricious, or so grossly erroneous as to imply bad faith, 
it was set aside. Today even that protection has vanished and a contractor 
must affirmatively show that the deciding officer actually intended to cheat him 
or to be dishonest. Affirmative proof of such a mental state on the part of the 
deciding officer is impossible to obtain. There has not been one case decided by 
the Court of Claims since the Wunderlich decision in 1951 which could meet this 
burden of proof, and I have no hesitancy in predicting that there never will be 
such a case. For all practical purposes there is no appeal to the courts. 

The legislation under consideration, namely S. 24, H. R. 1839, and the draft 
proposed in the Comptroller General’s letter of December 30, 1953, also pro 
vides in the second section that Government contracts shall not contain a pro 
vision making final the decision of an administrative official on a question of 
law. Such a provision is most necessary because in recent years there has 
been an increased tendency for administrative officers to insert provisions in 
the specifications or in the contract which not only give them the right to 
finally determine disputed questions of fact but also give them the right to 
finally determine what the contract means. Such provisions have been held 
to be legal and enforceable by the Supreme Court in McShain v, United States 
(308 U. S. 512), and in United States v. Moorman (338 U. S. 457). When 
situation exists that permits the contracting officer not only to finally determine 
the facts in the case but also to finally declare the legal obligations of the parties 
under the contract, then for all practical purposes, I respectfully submit, the 
signing of a Government contract is tantamount to signing a blank check 

Heretofore, reservation of the right to determine disputed questions of tact 
has always been justified by the departments on the ground that technical ques 
tions were involved which called for technical knowledge on the part of the 
deciding officers. Independently of the avenues of abuse that may be opened 
by this position, such thinking can certainly not justify an attempted enlarge 
ment to include the privilege of finally determining the legal effect of the con 
tract. We have courts which have successfully performed this function since 
the inception of our form of government. The fears that the Comptroller 
General expresses on this subject in his letter of December 30, 1953, to the chair 
man of the House Judiciary Committee are not idle ones, for I have observed 
a number of occasions where contractors stood helpless in the face of question 
able legal conclusions of administrative officers determining the meaning and 
effect of their contracts. 

Before the Senate Judiciary Committee in February and March 1952, there 
was under consideration S. 2487, a bill to permit judicial review of decisions 
of contracting officers, etc. The position was taken by various Government 
witnesses that legislation was not necessary to correct the condition created 
by the Wunderlich decision because by departmental regulation provision could 
be made in the contract itself for judicial review of administrative decisions 
(Howland, Associate General Counsel of the Air Force, p. 91; Macomber, As 
sistant General Counsel of General Services Administration, p. 98; Seltzer, Corps 
of Engineers, p. 102). 

It is believed that this condition can only be permanently corrected by legis 
lation. Today, more than 2 years after the Wunderlich decision, there has been 
no effort to correct the situation by inclusion of protective clauses in the contract 
with the single exception of the Department of Defense. In the Bureau of Recla- 
mation the Wunderlich case still controls. Further, if it is left to the discretion 
of the departments or agencies concerned to include a provision in a contract 
which would authorize judicial review, the exercise of that same discretion could 
subsequently eliminate the provision. This very point it made by the Comptroller 
General in his letter to Representative Reed dated December 30, 1953, in which 
he sets forth specific recommendations with respect to legislation which he states 
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would be agreeable to him and to various industry groups who had formerly 
opposed S, 24 

Secondly, to depend only on administrative action for the inclusion of language 
in future contracts would divest all contractors under existing contracts of any 
protection from the date when the Wunderlich decision was rendered on Novem- 
ber 26,1951. There are hundreds of disputed cases pending before the various 
administrative bodies awaiting decisions, and a few before the United States 
Court of Claims, all of which are presently controlled by the Wunderlich decision 
in the absence of legislation similar to that proposed by the Comptroller General. 
It would seem particularly appropriate that these contractors, many of whom 
during the performance of their work experienced a change of the rules regarding 
disputes, should receive the protection which they had at the time they entered 
into these contracts. While only a small fraction of such disputes may ever get 
to the Court of Claims, knowledge on the part of administrative officers that their 
decisions could be subjected to judicial review would at least permit negotiation 
and settlement of such disputes to proceed on the same footing which existed 
prior to the Wunderlich case 

It was said before the Senate Judiciary Committee by one Government opponent 
to any legislation on this subject that enactment of legislation “would constitute 
an open invitation to a flood of litigation” (Philips, p.16). With a view to answer 
ing such an assertion our office made a review of the Court of Claims decisions 
for the past 15 vears preceding the Wunderlich decision. We found only 16 cases 
in which the court had set aside a determination by an administrative officer 
authorized to make a final decision pursuant to the standard disputes clause or a 
similar provision. We were also able to find in this same 15-year period 32 
cases in which the Court of Claims had upheld the administrative determination 
made pursuant to a disputes article or similar provision. Thus 48 cases were 
decided in 15 years, or approximately 5 cases per yeal I have appended both 
lists of cases to my written statement 

There is, therefore, no justification for the fear that a flood of litigation will 

t 


result from the proposed legislation. Contractors are not interested in under- 
golig the tr ile, expense and loss of time involved in court proceedings. They 
re however! interested in havir the Court of Claims poli e the field of their 
negotiations with the various departments for only then are they able to negotiate 
with such departments on anything approximating an equal footing. It is 


fundamentally wrong that an interested party to a dispute should be given the 
power to finally decide all disputes to the point where the courts are deprived 


of jurisdiction in the absence of proof of intention to cheat or to be dishonest on 


the part of such interested deciding officer. It is not unlike one of the interested 
parties being constituted both the judge and jury in questions concerning the 
propriety of his own conduct. This comparison is not too far fetched, for Mr. 


Justice Donglas in his dissenting opinion in the Wunderlich case, in referring to 
the effect of the Court’s decision, said: 

But the rule we announce has wide application and a devastating effect. It 
makes a tyrant ont of every contracting officer. He is granted the power of 
a tyrant even though he is stubborn, perverse, or captious. He is allowed the 
power of a tyrant although he is incompetent or negligent He has the power of 
life and death over a private business even though his decision is grossly 
erroneous Power granted is seldom neglected 

It is also pertinent to note that the inclusion of a disputes clause in a Govern- 
ment form of contract is not a matter of negotiation. Any bid which attempted 
to eliminate it would immediately be characterized as irregular and would not 
be considered. True, no one has to bid on a Government contract. sut the inclu- 
sion of such clauses can only have the effect of making Government work less 
ittractive to more responsible bidders, and in the long run is bound to affect 
competition The only logical consequence of this can be to increase the cost 
of Government work to the Government's disadvantage. 

I believe that the bill suggested by the Comptroller General in his letter to 
Representative Reed dated December 30, 1953, is the best bill presently before 
this committee and that it is adequate in all particulars and respects. The 
phrase “not supported by substantial evidence” should require the various ad- 
ministrative departments and agencies to produce their witnesses before their 
various hearing officers so that decisions will be based on substantial evidence. 
The language suggested by the Comptroller General is consistent in all respects 
with the standards of review prescribed by the Administrative Procedures Act as 
far as that act is applicable to the present situation. The Comptroller General's 
»roposed language has the very considerable added attraction of meeting the 
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objections heretofore interposed by various industry groups to S. 24, as his letter 
of December 30, 1953, indicates. I have seen letters from at least two industry 
groups who formerly opposed S. 24, which letters indicate no opposition to the 
Comptroller General’s draft as contained in his letter of December 30, 1953 

Such legislation as the Comptroller General suggests would restore the necessary 
policing effect which the Court of Claims had over administrative decisions prior 
to the rendition of the Wunderlich decision ; would tend to eliminate the gambling 
and speculative aspec* of bidding on Government work, and would restore the 
confidence of an industry which quite unexpectedly has found itself without any 
forum into which it might take its legitimate disputes arising out of the per- 
formance of a contract. 

I wish to thank the committee very much for the opportunity which has been 
afforded me to makes these observations. 


CASES IN WHICH THE CourRT oF CLAIMS, DURING THE 15-YEAR PERIOD PRIOR TO 
WUNDERLICH DEcISION, UPHELD THE DETERMINATION OF AN ADMINISTRATIVE 
OFFICER AUTHORIZED TO MAKE A FINAL DECISION PURSUANT TO THE STANDARD 
DISPUTES CLAUSE OR SIMILAR PROVISION 


1. Schmoll, Assignee v. The United States (91 C. Cls. 1). 


2. Valley Construction Company vy. The United States (92 C. Cls. 172) 
3. Western Construction Company vy. The United States (94 C. Cis 175) 


1. General Contracting Corp. v. The United States (96 C. Cis. 255) 
5. B-W Construction Company v. The United States (97 C, Cls. 92). 
6. Caribbean Engineering Company v. The United States (97 C. Cis. 195) 
i. Consolidated Enginecring Company v. The United States (97 C. Cls. 358) 
8. Fleisher Engineering & Construction Company vy. The United States (98 
». Cls. 189) 
9. John M. Whelan & Sons, Inc. v. The United States (98 C. Cls. 691) 
10. Rego Buildina Corp. v. The United States (99 C. Cls. 445) 
11. Merritt-Chapman & Whitney Corp. v. The United States (99 C. Cls, 490). 
12. Hunter Steel Company, Inc. v. The United States (99 C. Cls. 692). 
18. R. CO. Huffman Construction Company v. The United States (100 C. Cls. 80) 
14. Frazier-Davis Construction Company v. The United States (100 C. Cls. 120). 
15. Fred M. Comb Company v. The United States (100 CC, Cls. 240). 
16. King v. The United States (100 C. Cs. 475) 
17. L. BE. Myers Company, Inc. vy. The United States (101 C. Cls. 41) 
18. Silberhblatt & Lasker. Ine. v. The United States (101 C. Cls. 54) 
19. A. Guthrie & Company, Inc., et al. v. The United States (102 C. Cls. 472) 
20. Crystal Soap & Chemical Company, Inc. v. The United States (103 C. Cls. 
166). 
9] McCloskey & Company Vv The United States (103 C. Cls. 254). 


929 Firemen’s Fund Indemnity Company v. The United States (104 C. Cls. 648). 
23. Crowley v. The United States (105 C. Cls. 97) 
24. American Transformer Company v. The United States (105 C. Cs. 204). 
2h. BE. J. Albrecht Company, Inc. v. The United States (105 C. Cls. 353). 
26. S. J. Groves & Sons Company yv. The United States (106 C, Cls. 93) 
27. Guion, Trustee v. The United States (108 C. Cis. 186) 
28. Ashville Contracting Company v. The United States (110 C. Cls. 459). 

29. Mitchell Canneries, Inc. v. The United States (111 C. Cls. 228). 

30. J. A. Jones Construction Company, Inc. v. The United States (114 C. Cls. 
270). 

31. Holland Page et al. v. The United States (120 C. C\s. 27). 

82. DuBois Construction Corp. Vv. The United States (120 C. Cls. 189) 


( 


CASEs IN WHICH THE CovurRT oF CLAIMS, DURING THE 15-YEAR PERIOD PRIOR TO 
THE WtNDERTICH DECISION, OVERRULED THE DETERMINATION OF AN ADMINISTRA- 
TIVE OFFICER AUTHORIZED TO MAKE A FINAL DECISION PURSUANT TO THE 
STANDARD DISPUTES CLAUSE OR SIMILAR PROVISION 


1 imbersen Dam Co. v. United States (86 C. Cls. 478) 

H. B. Nelson Construction Co. vy. United States (87 C. Cls. 375). 
Callahan Construction Co. v. United States (91 C. Cls. 588). 
Baruch Corporation v. United States (92 C, Cls. 571) 

Hirsch v. United States: (94 C, Cls. 602). 
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6. Ruff v. United States (96 C. Cls. 148). 

7. Langevin v. United States (100 C. Cls. 15). 

&. Needles vy. United States (101 C. Cis. 535). 

9. Bein vy. United States (101 C. Cls. 144). 

10. Henry Ericsson Co. v. United States (104 C. Cls. 397). 

11. De Armas v. United States (108 C. Cls. 436). 

12, Loftis v. United States (110 C. Cls. 551). 

13. Joseph Meltzer, Inc. vy. United States (111 C. Cls. 389). 

14. Great Lakes Dredge and Docks Co. v. United States (116 C. Cls. 679 and 
119 ©. Cls. 504). 

15. Newhall-Herkner vy. United States (116 C. Cls. 419). 

16. Penner Installation Co. vy. L'nited States (116 C. Cls. 550). 


Mr. Foutry. Mr. David Reich. 


STATEMENT OF D/ VID REICH, VICE CHAIRMAN, COMMITTEE ON 
FINALITY CLAUSFS. SECTION OF ADMINISTRATIVE LAW, 
AMERICAN BAR ASSOCIATION 


Mr. Reicu. If it please the committee, my name is David Reich. 
I am appearing here on behalf of the American Bar Association, rep 
resenting the section of administrative law. 

Weap preciate the opportunity to present the views of the American 
Bar Association here today. When the Wunderlich decision had been 
rendered, many persons in business and legal circles were very much 
concerned about the type of decision. It seemed particularly to law- 
yers interested in legal processes that it placed a contracting officer 
on a pedestal such as no other official in Government had. There is 
nothing so expert about a contracting officer that his decisions should 
be subject to review only if fraud were alleged and, as Mr. Justice 
Minton, speaking on be he uf of the Supreme Court said, fraud meant 
an intention to cheat or be dishonest. That was an impossible stand- 
ard, and the Court itself seemed to realize that, because it suggested if 
the standard of fraud adopted was not an appropriate one, Congress 
might do something about it. Very correctly, the Congress has been 
doing something about it, and that is the reason, of course, for this 
meeting today. 

Soon after the Wunderlich decision, at the meeting of the American 
Bar Association held in San Francisco in 1952, there was much con- 
sideration given to this problem, and as a result of this consideration 

the house of delegates, which is the supreme body of the American 
Bar Association, adopted the following resolution : 

That it is the opinion of the American Bar Association that the determination 
of contracting ofticers and reviewing officials under the finality clause of Gov- 
ernment contracts should be subject to judicial review, in accordance with the 
criteria of the Administrative Procedure Act, and that the section of adminis- 
trative law be authorized and directed to advance appropriate legislation to 
that end 

The section of administrative law, pursuant to this resolution, has 
been giving much consideration to the various proposals that have 
been introduced, and at the same time it has been thinking of an ap- 
propriate proposal. We have reviewed the various proposals that are 
now before your committee, and while we feel that they are essentially 
the same and will overcome the effect of the Wunderlich and Moorman 
doctrines, we are concerned that many of these proposals introduce 
new terminology that has not been tested. 
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We think that in the Administrative Procedure Act, which was 
adopted in 1946 after many, many years of careful consideration and 
deliberation not only by the C ongress but also by the various Govern- 
ment agencies, as well as by members of the bar and the public, criteria 
have been set down in the judicial review provisions of section 10 
which should be pursued in the review of disputes cases. In that way 
we will have well-accepted terminology, terminology that is before the 
courts at all times, and we will not have new tests to be administered 
in a different way. There is a precedent for this. In the 82d Con- 
gress, in the Defense Production amendments for that year, there was 
a provision made that Walsh-Healey Act cases should be reviewed, 
and 1 quote, “in the manner provided in section 10 of the Adminis- 
trative Procedure Act.” 

With this in mind, we have looked over the various bills. Take, for 
example, H. R. 1839, which is the companion bill to S. 24, and also 
H. R. 6946. The three bills provide that a final determination in 
(,overnment contract cases can be upset W here it is found to be fraudu- 
lent, grossly erroneous, so mistaken as necessarily to imply bad faith 
or not supported by reliable, probative, and substantial evidence. | 
wonder, and I think many other persons would wonder, whether that 
language would include “arbitrary” and “capricious” action on the 
part of an administrative official such as a contracting officer. If the 
Administrative Procedure Act provisions were used, there would be 
ho question, because specific provision is made in the Administrative 
Procedure Act for review of cases where the action is arbitrary and 
capricious. 

H. R. 3634, in our opinion, is not sufficiently broad, and it is also 
subject to other limitations. H. R. 3634 covers the Wunderlich theory 
but does not go into the Moorman doctrine. In other words, it does 
not prevent contracting officials from making final decisions on ques- 
tions of law. 

It seems to us in our system of jurisprudence that contracting of- 
ficials should not be given final determinations or final decisions as 
to questions of law. That is the province of a court and not of an 
agency official, particularly an official such as a contracting individual. 

We have a proposal which we have considered very carefully and 
which we would like to suggest to your committee. It appears on 
page 4 of the memorandum which I have submitted today. I would 
like to read it: 

Notwithstanding the presence in any contract entered into by the United States 
of a provision relating to the finality or conclusiveness of any decision of an 
igency Official, board or other representative on questions of law or fact arising 
under such contract, judicial review as provided in section 10 of the Administra- 
tive Procedure Act may be had of any such decision by the contractor. 

You will see from that that both questions of fact and law and so 
called mixed questions of law and fact would be included in this one- 
section proposal. More than that, section 10, which is the judicial 
review provision of the Administrative Procedure Act, would be made 
directly applicable, so that new terminology or selected terminology 
would not have to be used. 

Mr. Wits. Would you not be implying that the contracting of- 
ficers may pass on questions of law ¢ 
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Mr. Reicu. Not necessarily. There are contracts presently, Mr. 
Congressman, which have such a provision, so that if there is such a 
provision this would allow review. It may be that another provision 
might be written to take care of cases in the future, to the effect that no 
contracts entered into in the future should contain any provision 
providing for finality decisions on questions of law. We were trying 
to encompass, if you will, the entire situation as it exists today, but we 
do not mean by that that we would like to see contracts written in 
the fashion that they are, 

Mr. Witxts. Your criticism of the Celler bill is that it says nothing 
about law, and you say thereby it may be implied that they can go 
into questions of law 4 

Mr. Reron. You practically admit they can pass on questions of law. 
I believe they can pass on appropriate questions of law, but according 
to our bill, even if the should, those questions of law “as determined 
would not be final decisions. They would be reviewable by the court. 
But Lagree with vou that in the future contracts should not have such 
a provision. However. even if the existing contracts have that pro 
VISION, th Ss would pro\ ide for review. 

Mr. Winus. Thank you very much. 

The prepared statement and draft ot bill submitted by Mr. Reich 
follows:) 


STATEMENT OF Davip ReicH VICE-CHAIRMAN, CoMMITTEE ON FINALITY CLAUSES, 
SECTION OF ADMINISTRATIVE LAW, AMERICAN BAk ASSOCIATION 
la Lippe: ng here on behalf of the American Bar Association 


At the 75th annual convention of the association, held in 1952 at San Francisco 
the following resolution was adopted 

That it is the opinion of the American Bar Association that the determination 
of contracting officers and reviewing officials under the finality clause of Govern 
ment contracts should be subject to judicial review, in accordance with the 
criteria of the Administrative Procedure Act, and that the section of admin- 
law be authorized and directed to advance appropriate legislation to 
that end (Reports of American Bar Association, Vol. 77, p. 130.) 

The decision of the Supreme Court in United States v. Wunderlich (342 U.S 
98, 96 L. ed. 113 (1951)), coming as it did on the heels of United States v. Moor- 
man (3388 U.S. 457, 94 L. ed. 256 (1950) ), caused deep concern in business and 
legal circles. The effect of these decisions is to place contracting officers of the 
Government in a unique position among agency officials. They are now clothed 
with almost absolute power over contract disputes cases which frequently involve 
millions of dollars. They can decide with finality questions of fact as well as 
questions of law and the contractor with the Government can seek relief in the 
courts only if he can allege and prove “conscious wrongdoing” on the part of the 
contracting oflicer, which Mr. Justice Minton, on behalf of the majority of the 
court in the Wunderlich case, equated to “an intention to cheat or be dishonest.” 

This is an impossible standard, as the majority of the court itself in Wunder- 
lich must have recognized, when it stated “If the standard of fraud that we 
adhere to is too limited, that is a matter for Congress.” (96 L. ed. at 116). The 
Congress itself was quick to take action. In the S2d Congress, the Senate passed 
S. 2487, which is identical in all respects with S. 24, which passed the Senate 


during the last session 

There is no valid reason today for placing a contracting officer on a pedestal 
of absolute authority subject only to the review of an appeal board within his 
own agency. A contracting oflicer does not necessarily have the expertness which 
is normally associated with persons who are authorized to make agency deter- 
minations. Frequently, a contracting officer is a member of the armed services. 
He may be assigned as a contracting officer for only a limited period, as but 
one of his tours of military duty As contracting officer he may be on the staff 
of a general whose very command is concerned with the dispute to which this 
contracting officer is assigned. It is not unnatural for such a person to “think” 
the same way as his command, and to give more credence to evidence produced 
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by his fellow officers than to that presented by persons in private life. Such a 
contracting officer may not intend to do any wrong; unwittingly, he is just not 
impartial. Under the present ruling of the Supreme Court, his decision, how- 
ever, Would not be subject to court attack despite the fact that it may be patently 
arbitrary, capricious, or not in accordance with law. 

As to the bills presently before your subcommittee, essentially they are the 
same. They would overrule the effect of the Wunderlich and Moorman Cases. 
With this we are in agreement. The difficulty we have it that the proposed legis- 
lation would introduce new or insufficient terminology in place of the carefully 
selected language of the judicial review provisions of the Administrative Pro- 
cedure Act. The purpose of this act was to create, in general, a measure of 
uniformity for court review. The proposed bills would not accomplish that. 

For example, H. R. 1889, H. R. 6946, and 8S. 24 provide that a final decision in 
Government contract cases can be upset where it is found to be “fraudulent, 
srossly erroneous, so mistaken as necessarily to imply bad faith, or not sup- 
ported by reliable, probative, and substantial evidence.” The query arises 
whether this language would support a reversal of a decision which is arbitrary 
or capricious. Such a question would not be encountered under the precise 
language of the Administrative Procedure Act. There, specific provision is 
made for review of agency action which is arbitrary or capricious. 

H. R. 3684 is not sufficiently broad. It does not cover the Moorman situation 
in that it does not prohibit a Government contract from containing a provision 
inaking an agency decision final on questions of law. It is fundamental to our 
system of justice that questions of law should be determined finally in our 
courts of law rather than in our administrative agencies. In this connection, the 
Administrative Procedure Act provides that the courts shall review all relevant 
questions of law arising in agency proceedings. 

It is in view of these and other objections that the section of administrative 
law, on behalf of the American Bar Association, is suggesting that a bill cover- 
ing the subject matter under consideration should read as follows: 

“Notwithstanding the presence in any contract entered into by the United 
States of a provision relating to the finality or conclusiveness of any decision 
of an agency official, board or other representative on questions of law or fact 
arising under such contract, judicial review as provided in section 10 of the 
Administrative Procedure Act may be had of any such decision by the contractor.” 

There is precedent for this approach. In section 301 of the Defense Production 
Act of 1952, the Congress provided for judicial review of Walsh-Healey Act cases 
“in the manner provided in section 10 of the Administrative Procedure Act.” 

We appreciate the opportunity afforded to us to appear before you today 


Mr. Fouey. Mr. Hines. 


STATEMENT OF FREDERICK E. HINES, ON BEHALF OF AIRCRAFT 
INDUSTRIES ASSOCIATION OF AMERICA 


Mr. Hives. Mr. Chairman, I appreciate very much the opportunity 
to appear today instead of yesterday, as scheduled. My plane was 
grounded at Memphis, and now that I am in Washington I rather wish 
I were back in California. 

My name is Frederick E. Hines. From 1939 until 1952, I was corpo- 
ration counsel for Douglas Aircraft Co., of Santa Monica, Calif. Since 
1952 I have been vice president and finance and tax counsel for that 
company. In 1952 I conducted a law course on Government contracts 
in the graduate school of the School of Law, University of Southern 
California. My testimony today is on behalf of the Aircraft Indus 
tries Association of America, Inc. 

The Aircraft Industries Association of America, Inc., is a trade 
association with 130 members representing almost all of the prime 
contractors with the Government in the aircraft field, as well as many 
of the subcontractors and suppliers. A partial representative list in- 
cludes North American, Boeing, Lockheed, Convair, United Aircraft, 
Curtiss-Wright, Martin, General Electric, General Motors (Allison 
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Division), Westinghouse, Bendix Aviation, and AiResearch. Most 
of the contracts involved are of course with the Department of De- 
fense, but other departments and agencies, such as the Atomic Energy 
Commission, also enter into contracts with various members of the 


association. 

There is ho need to repeat to this committee the history and back- 
ground of this matter of the finality of decisions under Government 
contract disputes clauses. The previous Senate committee reports 
cover the matter as do many articles in legal and other publications. 
(Committee report on S. 2487, Rept. No. 1670. 82d Cong. 2d sess., 
June 4, 1952; Committee report on S. 24, Rept. No. 32, 88d Cong. Ist 
sess., February 4, 1953. See Cable, The General Accounting Office and 
Finality of Decisions of Government Contracting Officers, 27 New 
York Univ. L. Rev. 780 (1952) ). 

The problem and its solution are well stated in a letter dated Febru- 
ary 21, 1953, from Roger Kent, then General Counsel, Department 
of Defense, to Hon. Chauncey W. Reed, chairman of the Committee 
on the Judiciary, concerning H. R. 1839, which the committee has in 
its files. 

It is generally agreed that the use of a disputes clause with some 
degree of finality is a desirable procedure. It is also generally agreed 
that too gvreat a degree of finality has been imposed by the decision of 
Supre me Court in U.S. vv. Wand rlich. 

lhus we have no basic disagreement with the objective of the legis- 
lation to remedy this situation. We do, however, have some question 
as to the hecessivly of legislation, and we believe that some of the pro- 
VISIONS proposed in H. R. 1839 would utterly destroy the objective of 
finality of administrative decision and introduce new factors harmful 
both to the Government and to its contractors. These objectionable 
provisions have been revised, however, in the substitute bill submitted 
by the ¢ ‘omptroller General of the United States under date of Decem- 
ber 30,1953. Parenthetically, I might say this should not be called a 
substitute bill. It was based on the McCarran bill. It does follow the 
language of the MeCarran bill to a great extent, and possibly should 
then be called an amended rather than a substitute bill. As stated by 
\dmiral Ramsey, president of the Aircraft Industries Association, 
in his letter dated January 6, 1954, to your chairman, we make no ob- 
jection to the terms of this revised bill. We do feel, however, that 
we have to say something about H. R. 1839. 

In our opinion, section 1 of H. R. 1839 destroys the finality of de- 
cision and introduces needless complexities. Unless reasonable finality 
of decision is achieved within a reasonable time, the disputes clause 
would be better left out of Government contracts and the parties 
left to their remedies at law. Yet under this bill the General Ac- 
counting Office would have to pass on every dlispute under every con- 
tract entered into by any department or agency. Unless cleared by the 
General Accounting Office, each decision could be reopened by the 
General Accounting Office without time limit, since no statute of limi- 
tations would run against the Government. Thus finality would be 
lost. 

The uncertainties thus created would make it more difficult for 
contractors, especially small ones, to secure performance bonds or to 
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secure financing of the type fostered by the Assignment of Claims 
Act. The importance of financial certainty deserves great stress. 

Mr. Roger Kent said in his letter, already referred to: 

To superimpose General Accounting Office review on existing disputes-clause 
procedures would not only create a completely new review, it would, as a practi- 
cal matter, eliminate the usefulness of the disputes clauses themselves by 
destroying the concept of finality and dividing the responsibility for determining 
the merits of any given appeal. Undoubtedly, this would generate protracted 
ind expensive disagreements among Government agencies, the General Account- 
ing Office, and contractors’ representatives. This would defeat the aims of both 
the Government and its contractors by making it impossible to accomplish the 
very purposes of the disputes clauses, that is, the achievement of proper and 
expeditious performance of contracts. 

In agreeing to the usual disputes clause a contractor with the 
Department of Defense has permitted the other party to the contract 
to be the arbiter of all disputed questions of fact. The Government 
has recognized its responsibilities in this regard, and the Armed 
Services Board of Contract Appeals is an excellent and impartial 
body of a judic ial character. But, having surrendered such rights of 
decision, it is hardly fair or just to ask a contractor also to submit to 
second guessing by a second and unrelated Government agency such 
as the General Accounting Office. The placing of any other govern- 
mental administrative agency in such a position would have equally 
unfortunate results. Such double administrative review is wholly 
unnecessary and wholly unfair to the contractor. This point alone 
justifies completely our position that this bill should not be enacted 
in its present form. The revised form of the bill does, we believe, 
minimize this proble m. 

I might elaborate a bit on what I mean by “minimize.” It is still 
possible that the substitute bill might be interpreted, contrary to the 
statement in the prior committee reports, to enlarge the jurisdiction of 
the General Accounting Office with respect to decisions by heads of 
departments or appellate boards. But since the substitute bill, unlike 
H. R. 1839, H. R. 6946, and H. R. 3634, does not apply to initial deci- 
sions by contracting officers, it can have no effect upon the status of 
the General Accounting Office. I might point out that this substitute 
provision does follow in this respect the language and scope of the 
amended disputes clause of the Department of Defense referred to in 
prior testimony on behalf of the Department. 

Furthermore, the status given the General Accounting Office by the 
bill is most indefinite. Apparently either the General Accounting 
Office or a court could act in a given matter, and it is not at all clear 
which would have the last word. Suppose the General Accounting 
Office finds that the evidence was in its opinion insufficient to sustain 
a decision in favor of a contractor. Then suppose that in this same 
matter the Court of Claims finds that the evidence was sufficient to 
support the decision. Does the General Accounting decision have, as 
the bill implies, concurrent status with that of the court? Since the 
General Accounting Office often refuses to follow court decisions, do 
we then have the spectacle of the General Accounting Office refusing 
to permit payment of the court judgment? Only the Supreme Court 
could settle that issue. 

But it is said, even in the committee reports referred to above, that 
no new authority or jurisdiction is being granted to the General Ac- 
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counting Office under this bill. Mr. Sidney Cable says in his article 
referred to above, after discussing U/. SN. v. Moorman: 


The lack of authority of the Comptroller General’s predecessor, the Comp- 


troller of the Treasury, to reverse a determination of a contracting officer was 
clearly stated by the Supreme Court in another case in 1922 (United States y. 
Mason & Hanger, 260 U.S. 323 (1922)). There have also been a number of lower 


court decisions to the same effect (Matthis Co. vy. United States, 79 F. Supp. 703 
(D. N. J., 1948): Zweig Co. v. United States, 92 Ct. Cl. 472 (1941); Carroll v. 


United States, 76 Ct. Cl. 1083 (1933); Sun Shipbuilding Co. v. United States, 76 
Ct. Cl. 154 (1982): Penn Bridge v. United States, 59 Ct. Cl. 892 (1924) ; Jas. Gra 
ham Mfg. Co. vy. United States, supra, note 26; Leeds & Northrup Co. v. United 

ta supra, note 25) over the years though the issue has not arisen very 
frequently 

, 4 , » 7° 

The ¢ omptrolle r General himself has recognized that his office does 
not now have such authority. He has stated: 

. it properly may be and in many instances is provided in contracts under 
certain circumstances that a designated official is authorized to determine par 
ticular facts, such a determinatio be tinal and conclusive—in which event 


this oflice may not go behind such findings in the absence of fraud or bad faith 
(20 Comp. Gen. 573, 579 (1941) ) 

If additional support is de red, let me refer you to an article by 
Mr. Joseph B. Kennedy, Jr., who has had experience in legal work 
in the Army Quartermaster Corps. (Kennedy, The Conclusiveness of 
Administrative Findings in Disputes Arising Under Government 
Contracts, 4 Baylor Law Review, 160 (1952) at 176-179.) 

I realize that the General Accounting Office may have expressed a 
somewhat different view of this controversial subject in discussing the 
present proposals, but in any event the proposed substitute bill would 
not seriously upset the status quo in this Fete se We will doubtless 
continue to maintain a fal librium in our friendly disagreements 
vith the General Account aa Office. 

An additional though minor complexity is introduced by the pro 
vision of the bill with respect to “reliable, probative, and substantial 
evidence.” This may or may not add to the substance of the bill, since 
“erossly erroneous” may cover the situation, but in any event it intro- 
duces new and untried terms. The concept of “substantial evidence” 
is known in other fields of the law, for example, as to the finality of 
the findings of a judge or the verdict of a jury. But “reliable and 
probative evidence” is young and fancy free and only to be defined in 
subsequent litigation which should not be thus encouraged. Finally, 
the very looseness of the definition adds opportunity for arbitrary 
administrative action on the part of the General Accounting Office, 
or any other administrative agency which might be given the author 
ity to review such administrative decisions. This point also 1s cor- 
rected in the proposed substitute bill. 

As to section 2 of H. R. 1839, which would prohibit any provision 
in a Government contract making an administrative decision final on 
a que stion of law, it should be pointed out that this section would 
work ¢ a change in the present state of the law. (See U.S. v. Moor- 

un, 338 U.S. 457, 70S. St. 288, 94 L. Ed. 256 (1950): UV. S. v. John 
M. Shain Inc., 308 U. S. 512, 60 S. Ct. 134, 84 L. Ed. 437 (1939) ; 
Mulligan, Disputes Clause of the Government Construction Contract: 

g Misconstruc tion, 97 Notre Dame Lawyer 167 (1952), reprinted in 
Congressional Record, Ju uly 4, 1952, pp. 9518-9522 at 9519.) It 
should also be pointed out that this matter is in no w ay involved in 


on eR 
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the Wunderlich decision, which this bill is designed to correct. We 
raise no objection, however, to this provision. 
H. R. 6946 is, of course, identical with H. R. 1839 except that the 


words “General Accounting Office” have been omitted. Thus one ot 
our major objecti ns has been met. The other ob jectio ns raised above 


to the terms of H.R. 1859 are still applicable. 

We have no specia] object i h to i. R. 3654 except that it would 
freeze the dispute Ss procedure by statute, thus making it less flexil le 
and less aE to improvement a new conditions may arise. Lhe 


constitution lity of the bill might be in some doubt, however, since 


a court might construe the bill if enacted as prescribing a rule of 
de is Ol. Tha Iiatter was dI1s¢ ussed in Pop Vv. [ nited \ fates O20 
Leases) 


Finally. I should like to recommend for your consideration a ver) 
exhaustive and impartial discussion of the whole matter Which came 
into my hands only 2 days ago, entitled “Proposed Changes in Goy 
ernment Contract ‘Disputes Settlement: The Legislative Battle over 
the Wunderlich Case.” by Mr. Franklin M. Schultz. found in the 
De ember 1955 issue of the Har\ ia Law Review. With yo I pel 
mission, we shall very soon make available to the committee an ade 
quate number of reprints of this article. 

Mr. Wiis. We have some. 

Mr. Fotey. Mr. Schultz is to be a witness here today. 

Mr. HINEs. Fine. I had heard that he wis practicing down l} 
Washington, and I hoped he could be here. 

Finally, if legislation on this subject is felt necessary, we a 
favor the substitute bill proposed by the ¢ eeerperes General of the 
United States under date of December 30, 1953, or the amended bill, 
you might Say. in piace ot IL lt. LS), and we call oppose 3% R. 
1839 in its present form. We should also Oppose H. R. 6946 and, 
to a lesser degree, H. R. 3634 

The Cuairman. Thank you, sir. 

Mr. Foirey. Mr. Louis F. Dahling. 


STATEMENT OF LOUIS F. DAHLING, ASSOCIATE COUNSEL, 
AUTOMOBILE MANUFACTURERS ASSOCIATION 


Mr. Daunuinc. Mr. Chairman, my name is Louis F. Dahling. I am 
associate counsel for the Automobile Manufacturers Association. 
May I first express the appreciation of the officers and members of 
the association for the op portunity to appear at this meeting. 

Prior to the adjournme “ of Congress this past summer , the com- 
mittee held hearings on S. 24 and H. R. 1839, which was the House 
duplicate of S. 24, and on TL R. 36534. We requested and were granted 
permission to appear before the committee to voice our objections to 
the bills in the form presented, but Congress adjourned before we 
could be heard. Since Congress reconvened, H. R. 6946 has been 
introduced and referred to the committee, so presently all four bills 
are under consideration. The subject-matter of all of these bills 
is the so-called disputes clause which has for many years been found 
in Government contracts. We consider any legislation in this field 
to be of vital importance to the automotive industry with its many 
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Government contracts, and for that reason we again requested the 
privilege of appearing before the committee for the purpose of ex- 
pressing our Views on the proposed legislation. 

The automotive industrv. is you know. produced during World 
War IT vast quantities of wal upplies under contracts with the 
armed services. The association at the very beginning of that war 
in order to expedite production sponsored the formation of the Auto- 
motive Coune | for War Product on, which included all members of 
the association, their supp! ers, and many parts manufacturers. The 
total membership of the council was approximately 525. The auto- 
motive ind istry represented by the council produced 26 percent of 
the war products produced by the metal] working industries, and the 
total delivery of war materials for World War II by the industry 
was $29 bilhon. The automobile manufacturers and truck manu- 
facturers were generally prime contractors, but they could not have 
performed their contracts without the assistance of many small sup- 
pl eC! Fo eXample, 65 perce! t of the members of the council during 
the war employed less than 500 people. Under certain prime con- 
tracts, there would be 'iterally hundreds of subcontractors in various 
tiers. It follows that any legislation involving the performance and 
payments under Government contracts affects many small suppliers 
and the small-business men as well as the large prime contractors. 

Since the ¢ utbreak of the Korean he stilities, the members of the 
association are again all engaged in defense work under contracts with 
the armed services and, in tu n, have entered into many subcontracts 
with their suppliers. ‘| hese Tacts are mentioned merely to show that 
the association and its members have had considerable experience with 


1 


(government contracts and with the disputes clause used in such con- 


tracts. It is not a new matter with us at all. We have lived with it 
and think we know something about it, and we know the importance 
of t eaislation. 
Gove! ent contracts have for many years, contained a disputes 
e, Phe form Vv used by the armed services with which the 
nie ers of the Automobile Manufacturers Association have the ma- 
jority of their contracts prior to 1952, read as follows. I have set the 
fo. forth in the statement, and I will not read it. 
lhe purpose of the disputes procedure, of course, is to effectively, 
expeditiously, and with finality resolve the disputes and differences of 
1 


opinion between contractors and the Government that are bound to 
rise from time to time during the performance of any contract so that 
the performance of the contract may proceed in an orderly fashion. 

Since 1878 the Supreme Court has consistently upheld the validity 
of dispute Ss clauses. ‘T he decision of the contracting officer or the head 
of the department ul der such a clause has been repeatedly held to 
be conclusive unless impeached on ground of fraud or such gross 
mistake as necessarily implied bad faith. 

In June of 1950, the Court of Claims handed down an opinion in the 
case of Wunderlich v. U. S. 1 will not take the time of the committee 
to discuss that opinion. It has been dissected here by a number of 
people. , 

[ subscribe fully with Mr. Gaskins’ statement with respect to the 
case and the effect of that particular case. I think it does restrict the 
rights which contractors had before the case was decided. Of course. 
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after the decision in the case, interested parties, and very properly 
I think, immediately insisted that the rule of law laid down in that 
case should be modified. The Defense Department, in an effort to 
reinstate the claimed pre-Wunderlich status of the law, amended its 
disputes clause in 1952 to permit review by the courts of a contracting 
officer’s decision which are found to be “fraudulent, arbitrary, capri 
cious, or so grossly erroneous as necessarily to imply bad faith,” and we 
understand that General Services Administration has similarly 
amended its disputes clause. 

These bills were then introduced in Congress, including S. 24 and the 
bills now before this committee at the present time. 

We felt frankly at one time that no legislation was necessary on this 
subject. This position was taken because the Defense Department had 
amended its disp ites clause, as indicated above, and because of the 
satisfactory appeal procedure which was afforded by the review boards 
established to effect the provisions of the Defense Department disputes 
clause. However, we now realize that the present disputes clause, of 
course, is not necessarily permanent and may be abandoned at any time. 
It also appears there is no unifor mity of appeal procedure among the 
Government agencies. Some of them do not permit a full review and 
opportunity to present or ¢ — witnesses, and we now feel frankly 
that legislation is necessary to afford uniform and adequate protec 
tion for all Government contr: oo 

We have examined the bills, and we consider that there is at least 
one serious objection to both S. 24 and H. R. pre This ee tion th: ut 


» have in mind has been suggested by other witnesses appearing be 
Sect icamaiien As we read those bills, they purport: Ee tenis the 
General Accounting Office another Court of Claims. rhey p roy de 
that the disputes provision of the Government contract sh: ill be void 
with respect to an) decision of a contracting officer “which ie Paced 
Accounting Office or a court having jurisdiction finds fraudulent, 
erossly erroneous, so mistaken as necessarily to imp ly bad faith, or not 
sup ported by reliab le, p robative and substantial evidence.” Now, it 


does not appear from the language in that bill that there would be 
any appeal from a decision of the General Accounting Office, and that 
office will in all probability make the first review of any disputes cla 
decision. If that agency should decide that the decision was not ia 
ported by substantial evidence, it would appear that the contractor 
would have no redress. Furthermore, the General Accounting Office 
is a part of the legislative department of the Government. It has 
aptly been called the watchdog of Congress and is supposed to prevent 
improper expe nditures of Government funds. If this agence yisn 1ade 
another Court of Claims, in a sense it becomes a judge and jury and a 
prosecutor. 

It is submitted that an agency of the legislative department with 
duties and obligations of the General Accounting Office should not be 
placed in such a position. It is not in a position impartially to judge 
these matters. 

Now, without going into the other bills, it is our understanding that 
none of the bills now before the committee is satisfactory to all parties 
interested, and that is perfectly apparent from the discussions to date. 
We further understand that because of this divergence of opinion 
representatives of industry and the Government, or certain representa- 
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tives of industry. I will say, and the Government, conferred subsequent 
to the summet adjournment for the purpose of exploring the possibil- 
ity of finding some common ground upon which all could agree, and 
the result was a proposed substitute bill which was set forth in the 
letter dated December 30, 1953, from the Comptroller General to 


Chairman Reed, which has bee troduced and is part of the record 
of this particular hearing. 


lhe proposed substitute bill does not grant judicial power to the 
General Accounting Office. It is our understanding in listening to 
the representative of the General Accounting Mfice, Mr. Fisher, that 
that ofhic e has no objection to this bill. The bill, in our opinion, also 
verv effect velv Al 4 leal i\ estab] shes the law as it existed prior to 


the Wunderlich case, by providing that no decision of a contracting 


officer shall be final if fraudulent or capricious or arbitrary or so 
grossly erroneous as necessarily to imply bad faith, which as I under- 


stand it was the pre-Wunderl eh law. In addition, this bill provides 
that the decision must also be supported by substantial evidence. In 
ot} er wi rds. it does, As | view 1, go heyond the pre Wunderlich case, 
jectior to that 

Because of the necessity for such legislation, and because this bill 
seem to cover the tuat n. we would recommend favorable con- 
sideratio1 Now, we are not by making that recommendation stating 
that we are opposed to the American Bar Association approach to 
this matte) If this was the opening of the hearings on this particular 
bill, we prob ibly would take the position that it Wasa piecemeal attack 


but [ ve no particular ob 
i 


on a broadet problem, nd that the entire question of termination of 
ner: ts should he Treated ua d that this should only be “a part ot that. 
But in view of the apparent urgency of this type of legislation at the 
present time, we feel that the results could be best accomplished by 
e committee favorably considering the substitute bill as an amend 
nent to S. 24 or H. R. 1839, or as a substitute bill. 
I again appre late be ng ifforded the opportunity to appear, and 
If there are any questions I will be happy to try to answer them. 
Phe pre} ared statement of Mr. Dahlin follows: 


ao 


STATEMENT OF LovIs F. DAHLID ASSOCIATE COUNSEL FOR AUTOMOBILE 
MNIANUFAC ' s Ass TAQTY 
Mr. Chairman, my name is Louis F. Dahling I am associate counsel for the 
Automobile Manufacturers Association. May I first express the appreciation 


} 


of the officers and members of the association for the opportunity to appear 
it this meeting 


Prior to the adjournme1 f Congress this past summer, the committee held 
hearings on 8S. 24 and H. R. 1889 (which was the House duplicate of S. 24) 
and on HW. R. 3634. We requested and were granted permission to appear before 
the committee to voic« mjections to the bills in the form presented, but 
(‘ongress adjourned before we ild be heard Since Congress reconvened, 
H, R. 6946 has been introduced and referred to the committee, so presently all 
five bills are under consideratio1 The subject matter of all of these bills is the 
so-called disputes clause which has for many years been found in Government 


contracts We consider any legislat in this field to be of vital importance 
to the automotive industry with its many Government contracts, and for that 
reason we again requested the privilege of appearing before the committee for 
the purpose of expressing our views on the proposed legislation 

The automotive industry, as you know, produced during World War II vast 
quantities of war supplies under contracts with the armed services. The asso- 
ciation at the beginning of that war in order to expedite production sponsored 
the formation of the Automotive Council for War Production, which included 


nnn 
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all members of the association, their suppliers, and many parts manufacturers. 
The total membership of the council was approximately 525, The automotive 
industry represented by the council produced 26 percent of the war products 
produced by the metal working industries, and the total deliveries of war ma- 
terials for World War II by the industry was $29 billion. The automobile manu- 
facturers were generally prime contractors, but they could not have performed 
their contracts without the assistance of many small suppliers. For example, 
63 percent of the members of the council during the war employed less than 500 
people. Under certain prime contracts, there would be literally hundreds of 
subcontractors in various tiers. It follows that any legislation involving the 
performance and payments under Government contracts affects many small 
suppliers and the small business men as well as the large prime contractors. 

Since the outbreak of the Korean hostilities, the members of the association 
are again all engaged in defense work under contracts with the armed services 
and, in turn, have entered into many subcontracts with their suppliers. These 
facts are mentioned merely to show that the association, its staff, and its members 
have had considerable experience with Government contracts and with the dis- 
putes clause used in such contracts. 

Government contracts have for many years contained a disputes clause. The 
form widely used by the armed services, with which the members of the Auto- 
mobile Manufacturers Association have the majority of their contracts prior to 
1952, read as follows: 

“Except as otherwise provided in this contract, any dispute concerning a ques 
tion of fact arising under this contract which is not disposed of by agreement 
shall be decided by the contracting officer, who shall reduce his decision to 
writing and mail or otherwise furnish a copy thereof to the contractor. Within 
30 days from the date of receipt of such copy, the contractor may appeal by 
mailing or otherwise furnishing to the contracting officer a written appeal ad- 
dressed to the Secretary and the decision of the Secretary or his duly authorized 
representative for the hearing of such appeals shall be final and conclusive: 
provided that, if no such appeal is taken, the decision of the contracting officer 
shall be final and conclusive. In connection with any appeal proceeding under 
this clause, the contractor shall be afforded an opportunity to be heard and to 
offer evidence in support of its appeal. Pending final decision of a dispute here 
under, the contractor shall proceed diligently with the performance of the 
contract and in accordance with the contracting officer's decision.” 

The purpose of the disputes procedure, of course, is to effectively, expediously, 
and with finality, resolve the disputes and differences of opinion between con- 
tractors and the Government that are bound to arise from time to time during 
the performance of any contract so that the performance of the contract may 
proceed in an orderly fashion 

Since 1878, the Supreme Court has consistently upheld the validity of disputes 
clauses. The decision of the contracting officer or the head of the department 
under such a clause has been repeatedly held to be conclusive unless impeached on 

round of fraud or such gross mistake as necessarily implied bad faith. 

In June of 1950, the Court of Claims handed down an opinion in the case of 
Wunderlich v. U. S. (117 €. Cl’'s 92). This case involved a contract with the Gov 
ernment for the construction of a dam in southern Colorado. The Court of 
Claims held the decision of the contracting officer under the disputes clause in 
the contract in connection with certain claims for extra work not covered by the 
specifications to be arbitrary and capricious and allowed the plaintiff to recover 
The court cited in support of its holding the case of United States v. Moorman 

338 U. S. 457 (1950)), wherein the Supreme Court had held that the disputes 
clause would be enforced in absence of fraud or such gross mistake as would 
necessarily imply bad faith. 

The Government appealed (U.S. v. Wunderlich, 342 U.S. 98) and the majority 
of the Supreme Court, speaking through Justice Minton, reversed the Court of 
Claims and stated that contracts, both Government and private, had been before 
the Court in which provisions equivalent to the disputes clause in question had 
been approved and enforced; that the Supreme Court had consistently upheld 
the finality of the Department head’s decision “unless it was founded on fraud, 
alleged and proved,” and further stated that “frand” meant “conscious wrong- 
doing and intention to cheat or be dishonest.” Justice Douglas, with whom 
Justice Reed concurred, dissented. He criticized the rule laid down by the 
majority and said it would have a wide application and a devastating effect; 
that: “Tt makes a tyrant out of every contracting officer. He is granted the power 
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of a tyrant even though he is stubborn, perverse or captious,” and “makes Gov- 
erninent oppressive.” Justice Jackson dissented on the ground that the majority 
opinion gave “an exceedingly rigid meaning to the word fraud” and impliedly 
overruled the decision in the Moorman case, where the Court had held as noted 
above that decisions of the contracting officer were “conclusive, unless impeached 
on the ground of fraud, or suc gross mistake as necessarily tneplie d fraud.” 

Emphasis was supplied by Justice Jackson. ) 

Interested parties immediately very properly insisted that the Wunderlich 
case had 1 odified the existing law to the detriment of Governiment contractors 
and that something should be done about it 

The Defense Department, in an effort to reinstate the claimed pre-Wunderlich 
status of the law, amended its disputes clause in 1952 to permit review by the 
a contracting officer’s decisions which are found to be “fraudulent, a1 
bitrary, capricious, or so grossly erroneous as necessarily to imply bad faith” 


of 


and we und rstand that Genet Services have similarly amended its disputes 
‘ illsé¢ 
Bills were also introduced in Congress, of which S. 24 is one. This bill was 
roved by the Senate Judiciary Committee on February 4, 1953, and adopted 


on June &, 1953 H. R. 1829. identical in content with S. 24, was introduced 





n the House on January 16, 1953, and H. R. 3634 was introduced on March 38, 
1953 As noted above, H. R. 6946 w introduced at this second session on Jan- 
uary 6, 1954 

We felt at one time that no legislation on the subject matter of the disputes 
ela e was ¢ sary Chis tiol as taken because the Defense Depart 
nded its disputes « ‘ is 1 ntioned above, and because of the 

ne 1 ( ( ed by the revit boards established to ef 

p O1 f th dispute ( However, the present disputes clause 

bv the armed sé es not neé irily permanent: it may be amended or 
abandoned at any time It a appears that there is no uniformity of appeal 
procedure among the Government age es and that some of them do not permit 

i evVvit h the oppor n t resent and cross-examine witnesses We 

the fore, that leg Ss necessal to afford uniform and ade- 
quate p ction to all Governmge ( ractors 
We } e what e consider to be ery serious objections to S. 24 and H. R. 
18389. These bills purport to make the General Accounting Office another court 
of claims. They provide that the disputes provision in the Government contract 
shall be void with respect to any decision of a contracting officer “which the 
General Accounting Office or a court having jurisdiction finds fraudulent, grossly 
erron mistaken as nece I to imply bad faith, or not supported by re 
probative and substantial evidence.” (Italics supplied.) Furtherrhore, 
it ild seem that there would be no right of appeal from the decisions of the 
GAO 
This agency will in all probability make the first review of a disputes clause 
de ol If that agency should decide that the decision was not supported 
b ibstantial evidence, the contractor would have no redress 
The General Accounting Office is a part of the legislative department of the 
Government It has aptly been called the vatchdog of Congress” and is sup- 
posed to prevent improper expenditures of Government funds. If the GAO is 
made another court of claims, it becomes the judge, jury, and prosecutor. It is 





submitted that an agency of the legislative department with the duties and obli 
gations of the General Accounting Office should not be placed in such a position. 

We understand that none of the bills now before the committee is satisfactory 
to all the parties interested in this legislation Because of this divergence of 
opinion, representatives of industry and Government conferred subsequent to 
the summer adjournment for the purpose of exploring the possibility of finding 
some common ground upon which all could agree, and the result was a proposed 
substitute bill which is set forth in the letter, dated December 30, 1958. from 
the Comptroller General to Chairman Reed. 

The proposed substitute bill does not grant judicial power to the GAO. This 
bill, in our opinion, also very effectively and clearly reestablishes the law as it 
existed prior to the Wunderlich case by providing that no decision of a con- 
tracting officer shall be final if “fradulent or capricious or arbitrary or so 
grossly erroneous as necessarily to imply bad faith,” and, in addition, provides 
that the decision must be supported by “substantial evidence.” 

We recommend, therefore, that favorable consideration be given this sub- 
stitute bill 


Mr. Foury. Mr. Kline. 
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STATEMENT OF ROBERT E. KLINE, JR., REPRESENTING THE 
NATIONAL ASSOCIATION OF RIVER AND HARBOR CONTRACTORS 


Mr. Kuine. I am Robert E. Kline, Jr., an attorney with offices in 
Washington, D.C. Lam: ippearing on behalf of the National Associa 
tion of River and Harbor Contractors in support of the legislation 
that is receiving your consideration today, designed to give relief 
from the unfortunate cons equences of the Wunderlich decision. 

The national association that I represent, as its name implies, is 
composed of all the principal dredging and harbor contractors en 
gaged in river and harbor work throughout the United States. These 
companies are located on both the Atlantic and Pacific coasts, on the 
Gulf and the Great Lakes, and in far-off Hawaii. 

Most of the companies in our organization have been in business a 
long, long time. I feel confident that one or more of them have par- 
tic ipated in every important dredging job, or dredging and fill job, 
that has been undertaken in this country adda the past 50 years. 
(nd their work has spread out all over the world; the late war found 
them in Europe and in Africa, in Australia and the far islands of the 
Pacific, as well as nearer home in North and South America, the 
Caribbean, et cetera, helping build the necessary bulwarks of de- 
fense-dredging harbors, constructing bases, airfiel« is and docks, and so 
on. In peacetime, of course, they are engaged in the more normal 
activities of constructing safe and adequate harbors, dredging rivers, 
building dikes, levees and breakwaters, et cetera, usually under mu- 
nicipal, State or Federal supervision. When work has not been too 
abundant at home, they have sought it abroad; some of them are now 
engaged in important dredging and river and harbor work for our 
friendly neighbors to the south; others are doing jobs in Europe and 
the Far East. I am therefore speaking for an industry that is im- 
portant at all times. I am sure vou appreciate that it becomes a 
vital part of any war effort. 

A large part of our river and harbor dredging, filling, and other 
construction work has been performed under Army and Navy con- 
tracts, or contracts with other Government departments and agencies. 
Required to be included in all such contracts is the so-called dispute 
or finality clause, which provided, until its recent amendment which 
I shall discuss later, that— 
all disputes concerning questions of fact ° shall he decided by the contract- 
ing officer subject to written appeal * to the head of the department 7 
whose decision shall be final * * 

Despite this so-called finality clause, the 2 had sought to do 
justice. They asserted that they could not be deprived by contract 
or otherwise of their normal jurisdiction to decide questions of law. 
They went further to say that, if the decision of the contracting officer 
or department head were arbitrary, capricious, or grossly erroneous, 
it would be disregarded and set aside in an appropriate court proceed- 
ing for damages or some other form of judicial relief. There had 
thus been created a sort of judicial safety valve that was sometimes 
needed and used to correct administrative abuse. 

In fairness it should be said that in our experience incidents of such 
abuse have not been frequent. Generally speaking, members of our 
association have gotten along very well with the Army and Navy 
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engineers and other officials who have been designated as contracting 
officers on the many important river and harbor projects that we 
have undertaken for the Government throughout the years. We have 
formed a high regard for their ability and fairness, and they have 
come to rely upon our experience and know-how in our particular 
field of endeavor. 

Once in a while, however, the human equation being what it is, we 
have come across persons in responsible pos.tions who have not been 
fair and reasonable. Unfortunately, certain contracting officers have 
proven to be arbitrary, or perverse, or sometimes just plain incompe- 
tent. Incidents of this kind are exceptional, but they do occur 5 and 
it goes without saying that when officers of this caliber unfortunately 
do vet in control of things, abuses occur from which there should be 
some kind of judi ial relief, regardless of the presence in the contract 
of a finality clause. 

As I have said, the principles governing judicial review had been 
pretty well worked out in the courts, when along came the now famous 
Wunderlich decision. Disregarding all that had gone on before, the 
Supreme Court imposed a far more rigid test for judicial review of 
factual determinations under the “disputes” clause than had ever been 
conceived before. It said in effect that, because of the presence ot 
article 15 in the contract, the decision of the contracting officer or 
department head was absolutely final on disputes concerning questions 
of fact, and the only exception was where the aggrieved party could 
allege and prove actual fraud—and by fraud it meant “conscious 
W rongdoing, and intention Co <¢ heat or be dishonest.” 

This decision came as a thunderbolt to our industry, as I am sure 
t did to all those engaged in the performance of Government con- 
tracts. Because of the required inclusion of article 15 in all construc 
tion contracts, was there to be no escape from unjust or arbitrary 
action on the part of contracting oflicers or department heads? 

Actual fraud is d ficult. if not impossible, to prove. In fact. it 
seldom occurs, Sut you do sometimes meet stubbornness and per 
verseness, a determination to stick to an original wrong viewpoint, 
regardless. And there have been some unfortunate instances of in 
competence and neglect. A recurrence of any of these could result in 
serious administrative abuse, for which there would be no remedy un 
der the Wunderlich decision, ex: ept for actual fraud. } 

We immediately set about to get some legislative relief from the 
har h consequences of the Wunderlich dec sion. As you know, bills 
were introduced in the last Congress on both sides of the Capitol; 
hearings were held: one of the bills, ». 9ABT, passed the Senate. but 
failed of enactment by the House because of the shortness of time be- 
fore adjournment. Accordingly, this remedial legislation had to be 
reintroduced in the present Congress. The Senate bill, S. 24, again 
passed the Senate, and is now before you for your consideration, 
together with three House bills, all having the same objective, but cov- 
ering the subject in somewhat different ways. 

In the meantime two things have occurred, which we feel have been 
steps in the right direction, but in our opinion are not adequate to take 
care of the situation. 

First, Congress, in the Department of Defense Appropriation Act 
for fiscal 1953, provided: 
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No funds contained in this Act shall be used for the purpose of entering into 
contracts containing article 15 of the Standard Government Contract unless 
and until said article is revised and amended to provide an appeal by the con 
tractor to the Court of Claims within ninety days of the date of decision by the 
department concerned, authority for which appeal is hereby granted. 

This provision was repeated in the Defense Appropriation Act for 
fiscal 1954. 

While probably of some help to others, this provision is too limited 
in its scope and tenure to afford a permanent and adequate remedy 
from the effects of the Wunderlich decision. It ap plies only to con 
struction contracts under these particular ap propriation acts, which 
cover the military functions of the De ‘partment of Defense. Tl hey do 
not cover the civil functions of that de partment ; these are carried ina 
separate act containing no such provisioli. So far as we dredging 
contractors are concerned, our business with the Defense Department 
falls under its civil functions, and so we are not protected by this 
provision. 

The second thing the Government did was to revise its standard 
“disputes” clause. I will not quote the clause because it was quoted 
several times before. 

We feel this definitely is an improvement. In an indirect sort of 
way, it contemplates bases in addition to fraud for judicial review of 
the department head’s final determination, by providing that his 
decision shall be final “unless determined by a court of competent 
jurisdiction to have been fraudulent, arbitrary, capricious, or so 
gTo sly erroneous as necessarily to imply bad faith.” 

But one difficulty is that this change results from administrative 
action, not statutory requirement, and the clause could be changed 
again, at will, by the seme administrative authority. There is no 
assurance OT 1ts permanence, 

Neither does this clause as revised give all the bases for judicial 
re }i ief that are propos sed by the bills how hefore you. S. 24, for ex 
amp le, as it passed the Senate, has as an additional ground a de 
cision “not supported by reliable, probative, and substantial evi 
dence.” So too H. R. 1839. which is like S. 24. and also H. R. 6946. 

These bills also make it clear that no Government contract shall 
contalh a provision making final ona question of law the deeision of 
an administrative official, representative, or board. That I think is 
proper and states the law as it now is so far as Jurisdiction of courts is 
concerned. 

Like some of those who have spoken before me, I am disturbed by 
the mention of the General Accounting Office in the Senate bill. It 
is also mentioned in H. R. 1839. I think it has no place there. I get 
reassurance from the Senate report, which states that this language 
is not intended to add or subtract from the present jurisdiction of the 
GAO in any way. As you know, the precise extent and limits of the 
Comptroller General’s jurisdiction is seenniile a matter of great con- 
cern and open dispute. I do not think that that involved question 
should be injected here. It would only lead to confusion and would 
divert attention from the prime purposes of this remedial legislation 
to afford legislative relief from the unfortunate effects of the Wunder- 
lich decision. 
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In conclusion, I am authorized to express the support of the Na- 
tional Association of River and Harbor Contractors for S. 24, and to 
urge your approval of this Senate bill, or of some other bill having 
substant ally the same purpose and effect. 

Mr. Forry. Mr. McDaniel 


STATEMENT OF CHARLES MAECHLING, JR., REPRESENTING THE 
RADIO-ELECTRONICS-TELEVISION MANUFACTURERS ASSOCIA- 
TION 


Mir. Marcuiine. Mr. Chairman, my name is Charles Maechling, 


J l am testifvin winthe ibsence of the, president of our association, 
the Radio-Electronices-Television Manufacturers Association. 

Q)ur associntior is composed of 360 radio, electronics, and television 
manufacturers, including a larg proportion of the Nation’s suppliers 
of military electronic equipment Qur industry has a vital interest in 
legislation affecting the terms and conditions under which defense 
contractors do business with the Government. We are most apprecia 
tive of this opportunity te present our views. 


For the past few vears our industrv has sold about $2.5 billion worth 
of equipment to the militarv services annually. We enjoy a very 
rv business relationship with the armed services. We hope 
that Congress will do nothing to disturb this relationship in the field 
of contract arbitration without CIVINGE close consideration to the views 
of dustry generally. 

On January 19 our president sent a letter to this committee, which I 
quote in pertinent part as follows 

s association is fully aware of the unhappy consequences of the Wunderlich 
decision despite the fact that the decision’s impact on defense contractors in 
our industry has been neutralized by the adoption of the September 15, 1952, 
amendment to the armed services procurement regulations disputes clause. 
Nevertheless, we intended to testify in opposition to S. 24 because, in our opinion, 
that bill went beyond mere restoration of the pre-Wunderlich rule. It intro 
duced new elements into the review of disputes decisions which have seriously 
4 rdized finality of settlement and it raised questions on the adequacy of 
existing review procedures which could only be answered by the courts. We 

i 


ip ‘ 
4 n 


have bee uformed by the Comptroller General, however, that he has recom- 
mended oO your committe that ne ngeuage reconciling the differing views of 
defer manufacturers, the construction industry, the General Accounting Office 
and the Departinent of Defense, on the best meaus of counteracting the Wunder- 
ch decis e substituted in place of S. 24 We have studied the substitute 
anguage proposed by the Comptroller General, and it appears to us to satis- 
factor restore the pre-Wunder}i rule thout containing the features which 
. biected to in S. 24 

I should lke to mak re repiwark amplification of the reasons 
cviven in M MeDaniel’s letter for our opposition to the enactment of 
S. 94 and ow refer for the enactment of the bill enclosed in the 
Co ler General's letter of December 30, 1953, to the chairman of 
this « nimuttes 

If legislation 1s « ted, we favor a bill which would restore to the 
(‘o) pti yller General. t¢ tractors, and to courts the res ective 


tatus, rights, and powers which they enjoyed prior to the Wunderlich 
de mn. We believe that the bill proposed in the Comptroller Gen- 
eral’s letter would accomp! uch a restoration. We further believe 
] | thre Con ptroller Gener il could exercise his 
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powers under the Budget and Accounting Act of 1921 in the same 
manner and to the same extent us he was able to do priol to the 
Wunderlich decision. In fact, the Comptroller General's letter to 
the chairman of this committee so states. On the other hand, 5. 24. 
instead of limiting itself to restoring the pre Wunderlich situation for 
contractors, the ¢ ‘omptroller General, and the courts, introduce I 

stantial departures from established procedures and raises new que 

tions of interpretation which ultimately would have to be settled by 
expensive and protracted litigation. 

The language of ss. Y4 apparently establishes the General Account 
MY Oflice as an additional idministrative agency for tl 1e rey 
disputes under Government contracts. This innovation would ane 
a serious impact on existing procedures for arbitrating such d 
and giving the requisite degree of finality to decisions the reunder, 
Over the years the contracting agencies of the Government with which 
the electronics industry does almost all of its business, namels the 
Department of Defense, the Atomic Energy Commission, a ‘d the 
GSA, have developed efficient and workable systems for arbitrat 


disputes and reaching decisions on questions of fact. Procedures hav: 
been devised for insuring that contractors are given a fair and Impal 
tial review of adverse deci tons by contracting o flicers. Boards of « 


tract ippeal have bee ll established. such as the Armed eer ices Boar 
of Contract Appeals and the boards of some of the civilian agencies. 
Clear and effective procedures have bee dle vised for appealing deci 
sIons of these bourd under certain conditions to the courts, Under 
s. 24, however, the scope and powers of the General Acc ounting Office 
are vastly enlarged, and this age cy of the Government, which has 
heretofore exercised principally investigatory and audit functions, 
becomes ( lothed with powers of a judicial nature, Noi 24 ap oe Ss to 
set up the General Accounting Office as a third administrative tier of 
review in Government contract disputes. 

Now, it is not clear from the bill whether this authority is mandatory 
or whether it can be exercised at the discretion of the Comptroller Gen 
eral, nor is it clear whether this is an administrative review or a quasi- 
judicial type of review, substituting an administrative agency for the 
courts, without affording a litigant the customary protection which is 
given to him in judicial procee dings. Moreover, we raise the question 
whether the decisions by this additional agency of review are final o1 
whe ther they in turn can be appealed to the courts. If the latter, the 
bill is defective in that it fails to set forth the con dit ions under which 
a judicial appeal can be taken and the procedure for doing so. 

In addition, it would appear that the General Accounting Office 
would be both judge and jury in instances where it is called upon t 
review actions derived from the authority which is granted to it by th 
Budget and Accounting Act of 1921. Thus, a situation could ai 
where the General See Office first stops payment under its 
investigatory and audit power and then reviews its own actions in so 
doing. U nless the authority which S. 24 proposes to give to the Gen- 
eral Accounting Office is spelled out in much greater detail, we can 
foresee infinite possibilities of confusion. 

One thing especi: ally seems clear, and that is that the finality now 
afforded the decisions by Government boards of contract appeals, and 
in particular the Armed Services Board of Contract Appeals, would 
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be utterly nullified by the establishment of a new administrative 
agency of review, and the usefulness of these boards would come to a 
quick end. The Department of Defense in its testimony has corrobo- 
rated our prediction in this regard. 

anene are the reasons why the language of S. 24, as compared with 
the language of the bill proposed by the Comptroller General, seems to 
us to be fraught with ambiguity an ddanger. We ac ‘cordingly wish to 
advise this committee that we concur in the recommendation of the 
( ten aa er General that the bill which he forwarded to the chair- 
man WJ s letter of December 30, 1953, be substituted for S. 24 or 
H. R. 1839 and in that form enacted into law. In our view, the 
adoption of this language will rectify the unfortunate situation 
created by the Wunderlich decision, without disrupting finality of 
settlement and without disrupting the present ap pellate procedures 
prov ided by the Government boards of contract appeals. 

The ¢ HAIRMAN. Thank you. 

Mr. Forry. Mr. Gaskins. 


FURTHER STATEMENT OF JOHN W. GASKINS, ATTORNEY, 
WASHINGTON, D. C. 


Mr. Fourey. Mr. Gaskins, an amendment has been suggested to the 


committee to section 2 of S. 24 and applicable to H. R. 1859 and H. R. 


6946, as mere: Strike out the period after the word “board” and 
insert » following: 

r contractually limiting an) id decision to determinations of questions of 
fac 


Would you mind olivine the subcommittee your views on that 


prope cn] 
Mr. Gaskins. Mr. Foley, I think that addition was proposed for 
the bill that has been suggested by the C ee ler General in his 


letter of December 30 to th committee, and I have previously stated 
that I think that bill is the be om bill which is presently before the com- 
mittee. However, I think the addition of the clause which you men- 
tioned would possibly cae tnd effect of ruling out altogether the 
nclusion of disputes clauses relating to questions of fact in Govern- 
ment contracts, and if it had that effect I do not believe that there has 
been al \ advocate for that up to the present time. 

Mr. Forrey. Thank you. 

Mr. a Schultz. 

The Cuairman. I might say to those witnesses who are present 
that at = conclusion of the ge ntleman who is before us the committee 
will recess for an hour and a half. 


STATEMENT OF FRANKLIN M. SCHULTZ, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Mr. Scuvurz. Mr. Chairman, I appreciate this opportunity to ap- 
pear before your committee to speak briefly about the pending bills 
dealing with the review of Government contract disputes. 

I was until last fall a professor of law at the Indiana University 
School of Law. I am now an attorney in practice in Washington. 
While in Indiana I taught the general contracts courses and a number 
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of commercial law courses over a period of 6 years, and have done 
some research and writing in the contract area with particular refer- 
ence to construction and procurement contracts. About a year and 
a half ago I became interested in the problem created by the Wun- 
derlich decision. I have followed the legislation fairly closely since 
the Senate hearings in the spring of 1952. As I did not have to teach 
last summer, I spent the time aan this problem and stated 
my views in an article in the Harvard Law Review which came out 
last December. 

I should like to say that I am making this statement as a private 
citizen and as a student of this area, rather than as an attorney for 
any person, corpor ation, or association, 

I have a prepared statement. However, it was prepared before I 
had the benefit of this hearing, and with your kind permission I 
should like to speak informally because, as a matter of fact, I have 
changed my views somewhat. I have been educated you might say, 
by having sat in this hearing the last 2 days. 

You may, I think, be interested in hearing very briefly what I con- 
sider to be the re percussions of the Wunderlic h decision. I should 
say, first of all, that I think there is a practical need for legislation. 
I agree with Congressman Walter who yesterday pointed out that no 
matter what position the Department of Justice may take on what 
the Wunderlich opinion meant, as a practical matter the Court of 
Claims is construing it to mean an absolute fraud rule, and despite the 
fact that several administrative agencies have amended their disputes 
clause, that amendment has not been made across the board. Further- 
more, as was pointed out I believe by Representative Celler, there is 
no guaranty that these amendments would hold for the future. 

One minor point. No one as far as I know has mentioned a rider 
to the De partment of Defense Appropriation Acts of 1953 and 1954, 
a section 635, which I refer to on page 3 of my statement. I realize 
it is not within the province of this committee. However, it does 
seem to me that if the Congress does pass appropriate legislation, 
this confusing rider ~~ be deleted from the next appropriations 
bill for the Department of Defense, because no one is sure what it 
means, not even the Department of Defense, and it could throw the 
Court of Claims into a state of confusion if some cases are appealed 
to the Court of Claims on the basis of this rider. 

Now, from the standpoint of a contractor, if we were going to ap- 
proach this problem afresh, I think most of them would prefer some 
form of commercial arbitration as you have in private contracts; that 
is to say, there, where you have a dispute the parties have agreed in 
advance that the architect will settle it, and if they do not ‘like his 
decision they can appeal to an impartial panel which is selected by the 
American Institute of Architects, which will make the final decision. 
It is also true that in the private contract world you do have the ap- 
pointment of what you call third party experts, an architect, engi- 
neer, or supervising expert, whose word is final on questions of inter- 
pretation, fact, and so forth. As a matter of fact, in reading the 
Supreme Court cases it is interesting that the Supreme Court has never 
distinguished between a private contract which makes use of a third 
party expert, such as an architect, and a Government contract which 
makes use of a contracting officer as the third party arbiter. I think 
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that this is unfortunate, because ll priv: ate contracts your third party 
expert, the architect or engineer, 1s freely ap ypointed, freely chosen 
by both parties to the contract. They put their confidence in him, - 
consequently if he makes a decision they are willing to abide by it; 


whereas, 1n the case « f (government contracts, as we were made ali 
ware by Congressman Cell r’s comment yesterday, the contracting 
officer is appointed only by the Government, without the consent of 
the prin ite contractor. and the disputes clause is written by the Gov- 
ernmentas a indardized } sion, the private contractor having no 


opportunity to negotiate whether or not It should be included in the 
standard col tract 

If. as I sav. we were starting afresh, I would suggest that this com- 
mittee mig t explore the possibility of using some Torm ot arbitration 
in the field as a way of sett he disputes in construction and other 
types of contracts. However, it appears that as of this date the Gov- 
ernment has never been willing to accept compulsory arbitration, and 


the few cases where discretionary arbitration has been attempted, 


’ 
nder t] Contract Settilem ACL, LOY eXabipie, ib las hever Deeh 


Che Government, of course, takes the position that it needs this 
disputes n achinery to get its work done efficiently and expeditiously, 
and I thinl there Sa great deal to be said for that point. They 
| know ledge the fact that t 1. one sided proposition, and they Say 
that the remedy or the eonnte tinge power, vou might Sav, is the 
existence ot an appeal board, an administrative appe al board, within 


the procurement agency. The Armed Services Zoard of Contract 
Appeals, as far as I have been able to study it, does offer a de novo 
review, a fair hearing, and does give the contractor an opportunity to 
present his case, As Mr. Gaski s pointed out this morning, however, 


this administrative review is not rimataihe in — form in other pro- 
curement agencies. There are other boards, but I do not think that 
they approximate the procedure which is provided by the Armed 
Services Board of Contract Appeals. I do think that that Board and 
the others could | e strel othe ned. I think their procedures could be 
brought in closer approximation with the Administrative Procedure 
Act, which the Congress passed in 1946. I think that their inde- 
pendence could be strengthened by having their members appointed 
not by the individual secretary of the service concerned but by the 
Secretary of Defense, so they would not be on the payroll of the agenc 'y 
for whom they are making the decision. 

Ni w to come to the bills which are pending. First, as for Hi: R. 
1839, which is the companion bill to Senator McCarran’s ». 24, ] 
should like to say this: While it purports to favor the private con- 
tractor—and certainly that is the impetus for all this proposed legis- 
lat ion. To overcome the restrictive effects of the Wunderlich decision— 
it seems to me that it acts as a boomerang. I Say that because of the 
phrase in H. R. 1839 which gives the General Accounting Office the 
power to upset a contracting officer’s decision which is favorable to 
the private contractor if the General Accounting Office decides that 
there is not substantial evidence to support that decision. Now, I 
think the General Accounting Office has a legitimate concern about 
the impact of the Wunderlich case. I do not think there is any ques- 
tion but that the Wunderlich case has narrowed the op portunity the 
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General Accounting Office has to upset a contracting officer’s decision 
which they feel is perhaps not fraudulent but so grossly erroneous as 
necessarily to imply bad faith. I must say that in my research | 
never found a case where the General Accounting Office was success- 
ful in court in proving that its own officer, that 1s, the Government’s 
officer, had been fraudulent against the Government in deciding or 


making a dle ision unde! the di putes clause. There may be CHLSeS, 
f am speaking now of cases where a contracting otlicer has made an 


{ 


} ) 1 
award or has said that payme nt shall be made to the contractor for 


change or something of that sort, and it has been approved by the 
de ee head or the re presentative of the board of contract appeals 
and the GAO has refused payment. In those cases where the private 
contractor is wealthy enough to continue litigation, he can go into the 
Court of Claims and bring his action, and I know of no case where the 
Court of Claims has upheld the GAQ, even though presumably the 
GAQ, as the law was interpreted betore Wunderlich, if 1t were to 
prove fraud or such gross mistake that is tantamount to fraud, would 
be able to upset the Government’s oflicer 

I think I can illustrate rather dramatically and briefly what might 
happen if the GAO were left in the picture by giving this simple 
example. ‘Take General Motors, which as I understand it has a large 
number of cost-plus contracts. Let us suppose that thev have a con 
tract to make a new style tank. They need special tools which cost 
thousands of dollars. So before they set up the machinery to manu 
facture the tools the ‘Vy go to the chie f contracting otheer and the Vy say, 

“We have this proposal. Will you approve it?” This is the proposal 
for setting up the machinery for tooling up for these new tanks. The 
chief contracting officer reviews it, has his subordinates review it, and 
he finally approves. Then the contractor, be it General Motors or 
any other automobile manufacturer, goes to the bank and says, “We 
would like to borrow some money on this plant,” and they show the 
approval of the chief contracting officer, and they assign their con- 
tract as collateral to the bank for money. The bank loans money 
which the manufacturer uses to set up the tooling, and then after 
vouchers are presented to GAQ, let us say the GAO decides after 

‘areful review not to pay because they do not think that the chief 
allan ting officer who approved the plan for tooling was sup yported 
by substi antial evidence, to take the words of the McCarr: in bill, in his 
decision. Where is the bank? Well, obviously they are holding the 
bag, because the contracts which were deposited as salisineal with 
them are of no value if the contractor cannot collect the money from 
me GAO to meet the payments to the bank. So I should think that 

banks and surety companies writing performance and payment bonds 
and other financial interests would be quite concerned about this 
inclusion of the GAO in the MeCarran bill. 

It does seem to me, incidentally, that the GAO has a real concern 
about the quality of our contracting officers, but I think the remedy 
lies in improving the contracting officers, getting better people, better 
qualified, more responsible people, rather than in setting up another 
Court of Claims. There has been considerable comment about the 
Comptroller General’s pranened amendment. That is the bill which 
the last gentleman discussed. I do think it is an improvement over 
the McCarran bill. However. I have some doubt about the language. 


44412—i4 ‘ 
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As I read the language of the Comptroller General’s bill it does not 
say specifically that an appeal can be taken by an aggrieved 
contractor. It says that— 

no provision of any contract entered into by the United States relating to the 
finality or conclusiveness of any decision of the head of any department or his 
duly authorized representative or board in a dispute involving a question 
arising under such contract shall be pleaded 


it does not say by whom— 

as limiting judicial review of ecg such decision to cases where fraud by such 
official or his said representative or board is alleged 

And it says: 

Provided, however, That any such decision shall be final and conclusive— 


but it does not Say against whom— 


~ 


unless the same is found to be fraudulent or capricious or arbitrary or 80 
grossly erroneous as necessarily to imply bad faith or is not supported by sub- 
stantial evidence. 

Mr. Hype. Does that not necessarily include both parties ¢ 

Mr. Scnutrz. Yes, and that is exactly my point. I should think, 
unless the legislative history is clear, that several years from now, if 
the ¢ omptroller General decides, as in my tank case, that a contract- 
ing officer’s decision is not sup ported by substantial evidence, he could 
refuse payment, and in a court action he could say that this bill means 
that it is a two-way street, not only may the contractor upset the con- 
tracting officer for not having substantial evidence behind the de- 
cision, but in the case where the contracting officer makes a decision 
favorable to the contractor the GAO has similar upsetting power. I 
am bothered because Mr. Fisher in his testimony yesterday said this: 

rhe « tment of a bill in either form 
meaning S. 24 or the Comptroller General’s modified bill— 


would permit administrative officers to make determinations on questions of 
fact which would have final effect if the decision was not found by the General 
Accounting Office or the courts to be arbitrary, capricious, etc. Such a law not 
mly would protect the contractor from fraudulent, arbitrary, capricious action 
yy giving him in addition to resort to the courts a further adininistrative remedy 


before the General Accounting Office, a timesaving and less expensive proceed- 
ing, but also would provide a protection through the General Accounting Office 
ugainst decisions adverse to the interests of the United States. Certainly the 





rights of contractors and the Government to review or appeal should be 


coextensive 

I take that to mean that the GAO would have the same right under 
this modified bill to upset a contracting officer for lack of substantial 
evidence as would a private contractor. Incidentally, I think that 
might also raise a constitutional question. 

Mr. Wiis. I do not know that I follow your last point. What 
dange) do you antic ipare ¢ 

Mr. Scuuitz. The danger I anticipate is that the GAO may rely 
on the dels ng of this bill and the legislative history to permit it to 
reverse for lack of substantial evidence, a contracting officer who has 
made a decision favorable to the contractor, permitting him to go 
ahead with toolin Ai Amer or gem 

Mr. Ww iLLis. This judicial review referred to in that passage there 
referring to a rey lew by GAQ, when GAO has been left out deliber- 
ately as compared to §, 247 


el 
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Mr. Scuuurz. Well, that is persuasive, sir, but you do have the 
testimony of Mr. Fisher, sponsoring this modified bill, which would 
be part of the legislative history, saying that the rights of contrac 
tors and the Government to ap peal should be coextensive. “Coexten- 
sive’ is the word. 

Mr. Fouey. Prior to the Wunderlich decision could GAO refuse 
to pay on that same basis 4 

Mr. Scuuttz. No. 

Mr. Fotey. Why not? 

Mr. Scnurrz., Because under the cases prior to the Wunderlich 
decision, as I read them, the GAO could only reverse the Govern 
ments contracting officer if that officer acted fraudulently or was so 
grossly erroneous as necessarily to imply bad faith. 

Mr. Fo.try. That isthe Wunderlich decision, is it not ? 

Mr. Scuuirz. No. The Wunderlich decision, I believe, limits it 
to fraud, Mr. Foley. 

Mr. Foiey. So that the Government could not go 1n except on those 
conditions which you have just stated. Have they ever tried to go 
in? Does your research show that / 

Mr. Scuutrz. Yes, it shows that in 1922 there was a Supreme Court 

e, Mason and Hangar vy. United States, where the Supreme Court 
snrid to the GAO: 


You cannot upset this contracting officer’s decision 


It was a case where the contractor had approved the premium on 
in insurance policy as being a proper extra for the contractor, and 
the GAO refused payment. The contractor went into the Court of 
( laine and sued, and the Supreme Court said: 

You cannot upset this contracting officer's decision unless you can prove it 
fraudulent or so grossly erroneous us to necessarily imply bad faith 

Then from 1922 to 1952 in the Court of Claims there is a line of cases 
which is quoted in an article by Professor Robert Brancher written 
in the summer of 1952 issue of Law and Contemporary Problems, 
where the Court of Claims cited this 1922 Supreme Court decision 
and consistently refused to pel mit the GAO to upset the Government’s 
contracting officer because the GAO had failed to prove that the 
officer acted fraudulently against the Government or that his action 
against the Government was so grossly erroneous as to imply bad 
faith. 

Mr. Forry. But at the same time the Court of Claims was pet 
mitting recovery on the part of the private contractor on the other 
ground ¢ 

Mr. Scuurtz. The Court of Claims was permitting recovery on 
the same ground to private contractors if the contractor could prove 
that the contracting officer in deciding against the contractor had 
acted fraudulently or made a decision so grossly erroneous as neces- 
sarily to imply bad faith. Now, that formula has not been changed 
over the last 50 years. 

Mr. Fotey. That is what I am talking about. 

Mr. Scuu.tz. Let me add this: Mr. Gaskins pointed to the Ripley 
case, where the Supreme Court used the word “capricious.” There 
has been some leeway, but the Supreme Court has never said that a 
private contractor can get the Court of Claims to grant judgment to 
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the contractor by proving simply there was not substantial evidence 
behind the contracting officer’s decision, which is the new language 


introduced by the MeCan bill and by the modified Comptroller 

General’s HH. 
Mi Hype. Mr. Si Itz. then the on lv eho ve this makes in the 
pre Wunderlich situatioi one of degree 4 In other words. it simply 
Vir. SCHULT Yes. but opinion that is quite a degree, because 
as | derstand the subst il evidence rule as it is applied in the 
court vood al hustrat iy, L suppose, is an appeal from a 
labor board hearing | labor board decides against the em- 
plover and the employer d les to take the case to the cireuit court, 
th t ) rt Of at the whole rece ra ot the labor 
board to see whether or not there is substantial evidence to 
support the decision. Now, if the GAO has similar power—in the 
: 'D t a courts; it part of our legislative branch— 
but if it has si r powel ould rather easily upset a decision which 
mac be mince fave ta contractor upon which there had been 
e] b the ¢co ractor or his bai k, his surety com 

p dso f 


Mr. Hype. Do you think that would create a lot more difficulty In 


the il r C4 tv than was the situation before ? 
Mir. Scuuuirz. Yes, I do Mr. Easterwood submitted a letter to 
the Senate committee which states that position very well. I think 


Sappel ded to the report of the hear ings before Senator McCarran’s 
Subcommittee. 

I also would like to add a footnote to that. and that is that ] think 
the sa real constitutional question here. I] think you sald yester- 
day, Congressman Willis, that you did not see as a matter of law why 
this bill could not be retroactive in favor of contractors, that is, those 
who entered into contracts before the Wunderlich decision. It seems 
to me that if any one of these bills is interpreted to vive the GAO 
power to upset a contracting officer for lack of substantial evidence. 
the Government would then be taking away from the contractor a 
right he got when he made his contract 2 or 3 years ago with the 
Government, and under some Supreme Court decisions that raises a 
question whether or not it is a deprivation of property without due 
proce of law under the fift unendment. The leading case is Lynch 
v./ ed States (292 U.S. 571). where Justice Brandeis said that the 
Government may not take away a contract right, which he says is a 
property rl ndividual once it has been granted. 
That involved war risk rance which was issued after the First 
World War. 

Mr. Hyper. If you omit the substantial evidence test, however, are 
vou not likely in view of some of the language in the Wunderlich 
case Lost I] be in the same spot we are under the Wunderlich case ¢ 

Mr. Scuuurz. I do not th nk SO, SII. 

Mr. Hypr. Did you hear Mr. P illips yesterday from the Depart- 
ment of Justice / 

Mr. Scuutrz. Yes, sir, I did. 

Mr. Hype. The way they construe the Wunderlich case, it seems to 
me that the language “fraud” or “grossly erroneous necessarily to 
imply bad faith” are almost synonymous. 


= 
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Mr. Scnu.rz. I heard that point expressed. I do think that Jus- 
tice Jackson’s dissent is what the court meant. He dissented from 
the majority opinion because he said he thought they were eliminat- 
ing from the old test the gross mistake point, and I do think that 
the Comptroller General’s bill without the “substantial evidence” 
phrase has the language “capricious” and “arbitrary,” and also puts 
back in “grossly erroneous as necessarily to imply bad faith.” 

Mr. Hype. You think the two words “arbitrary” and “capricious” 
are sufficient to get from under the Wunderlich case ? 

Mr. Scuurrz. I do. As a matter of fact, in the majority opinion 
Justice Minton said the words “arbitrary” and “capricious” are not 
sufficient, so I take it if the Congress legislated that the y were, they 
would be. 2 

I have taken a great deal of your time. I would like to say in con- 
clusion that it seems to me there are four separate issues here as the 
hearing has developed. Kirst is the question of the scope of judicial 
review in view of the Wunderlich decision. My own preference would 
be {01 the language of the Comptroller General’s modified bill with- 
out the phrase “substantial evidence,” or Representative Celler’s bill, 
which does not include the phrase “substantial evidence.” 

The second question, as I see it, is the status of the General Ac- 
counting Office. I should like to see not only the GAO taken out of 
the bill but taken out of the legislative history if that is possible, 
and that might mean some clarification as to the modified bill. 

The third question, I think, is the question of retroactivity. I do 
not have any strong view on that question. I think that it might 
be perfectly reasonable, as Congressman Willis has urged, that any 
bill be made retroactive to take care of contractors who were un- 
cen enough to be caught by the Wunderlich decision, you might 
say; but I do think when you are talking about retroactivity you have 
to aches that if the ¢ ‘omptroller General’s modified bill or S. 24 
is enacted you are going to have retroac tivity in favor of the GAO in 
regard to contracts entered into before this act was passed, which, 
as I mentioned, raises some constitutional doubts in my mind. 

Fourthly, it seems to me you have the question of whether or not 
the al] disputes clause should be prohibited. I think if the Congress 
feels that that is an unwarranted delegation of power to decide ques- 
tions of law to contracting officer, section 2 of the McCarran bill takes 
care of it very adequately, and the bill itself takes care of present 
disputes which involve questions of fact and law or mixed questions 
of fact and law. 

[ think that the ABA proposal is a very reasonable proposal. It 
meets most of my objections. It completely tukes the GAO out of 
the picture, as I see rt: because in the ABA proposal it uses the 
phrase : 


Notwithstanding the presence in any contract entered into by the United 
States of a provision relating to the finality or conclusiveness of any decision 
of an agency official, board or other representative on questions of law or fact 
arising under such contract, judicial review as provided in section 10 of the 
Administrative Procedure Act may be had of any such decision by the contractor 


There it only mentions the contractor as having the right of appeal, 
and hence there would be no implication that the power of the GAO 
is increased. I would say this, though. in fairness to the GAO. If 
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the ABA bill were passed, it seems to me the GAO would have legiti- 
mate objection. because they then would be stuck with the Wunderlich 
fraud test, whereas the private contractor would have this new Ad- 
ministrative Procedure Act test. So if you adopt the ABA bill, 
I would suggest a separate section, something to the effect—I am no 
legislative draftsman—that “nothing herein shall be interpreted as 
depriving the General Accounting Office of such power to reverse 
decisions of contracting officers as existed prior to the decision in 
United States v. Wunderlich.” That, it seems to me, would protect 
the legitimate interests of the GAO in being able to do what it was 
able to do before Wunderlich. 

Mr. Hype. In view of the opinion of the Department of Justice, we 
still do not know where we stand with that language. 

Mr. Scuu.rz. | Suppose | beg to ditfer with the Department of 
Justice on its interpretation of what the Wunderlich decision means. 
I realize that as vet the Court of Claims decisions which have inter- 
preted Wunderlich as mea he only fraud alone have not been taken 
tothe s ipreme Court 

The only othe thought I have on the ABA proposal is that 1t seems 
to me there should be a clause saying that the contractor must exhaust 
his administrative remedies under the contract before he goes to court. 
As I read the ABA proposal, it would be possible for a contractor to 
tal an ippeal directly from the decision ot a contracting othcer to 
the Court of Claims. I think in fairness to the administrative agen 
cies that they should have the opportunity to review administratively 


the decision of ielr ow contracting officer through their boards of 
co ract Lp pe 

I will be giad to answer any questions. | appreciate your kind 
attentio 

The CuHatrMan. Thank you, Mr. Schultz. The committee will now 


recess until 2:30. 
(The prepared statement of Mr. Schultz follows 


S {ENT OF FRANKLIN M., Si LTzZ, ATTORNEY AT LAW, WASHINGTON, D. C. 

My name is Franklin M. Schult I was until last fall an associate professor 
of law at Indiana University School of Law, Bloomington, Ind. I am now an 
attorney in practice in Washington, asociated with the law firm of Purcell & 


Nelson, Barr Building 

While I was at Indiana I tanght the general-contracts course and a number 
of commercial-law courses during a period of about 6 years. I also have done 
some research and writing in the contract area, with particular reference to 
construction and insurance contracts About a year and a half ago I became 
interested in the problem created by the Wunderlich decision, and I spent much 
of the last school year and all of last summer studying the problem My 
observations and conclusions were published in the December issue of the 
Harvard Law Review in an article entitled “Proposed Changes in Government 
Contract Disputes Settlement: The Legislative Battle Over the Wunderlich 
Case” (vol. 67, No. 2, December 1953, pp. 217-250). 

I should like to make a statement both as a private citizen and as a student 
of this area of the law, rather than as an attorney for any person, corporation, 
or association. In my Harvard article I commented in some detail on Senator 
McCarran’s bill, S. 24, as well as a proposal sponsored by the American Bar 
Association’s section on administrative law. My understanding is that, in 
addition to H. R. 1839, introduced by Chairman Reed, the companion bill to 
S. 24, this committee will also consider H. R. 3634, introduced by Representative 
Celler, and H. R. 6946, introduced by Representative Willis. I also understand 
that Comptroller General Lindsay Warren has proposed a substitute for H. R. 
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1839 which has received the approval of the Associated General Contractors, the 
Aircraft Industries Association, the Radio-EFlectronics Television Manufacturers 
Association, and interested administrative agencies. 

With your permission I should like to comment briefly on each of these pro- 
posals and indicate my own preference for the ABA proposal about which Mr. 
David Reich of the ABA administrative law section will testify. 


JUDICIAL, LEGISLATIVE, AND ADMINISTRATIVE REPERCUSSIONS 


By way of background this committee may be interested in reviewing what 
has happened on the administrative, legislative, and judicial levels since the 
United States Supreme Court handed down its opinion in U. 8. v. Wunderlich 
(342 U. S. 98 (1951) ). 

On the judicial front it is now quite clear that the Court of Claims, the leading 
court dealing with Government contract cases, has taken the Wunderlich deci- 
sion as meaning that its scope of review of decisions of department heads or 
their representative contract appeals boards is strictly limited to “cases in 
which positive fraud is alleged and proved.” See Palace Corporation vy. U. S. 
(110 Fed. Supp. 476, 478 (Ct. Cl. 1953) ) 

On the legislative front the only concrete result to date has been a rider tacked 
onto the Department of Defense Appropriation Acts of 19538 and 1954 which 
reads: 

“Sec. 635. No funds contained in this Act shall be used for the purpose of 
entering into contracts containing Article 15 of the Standard Government Con 
tract until and unless said article is revised and amended to provide an appeal 
by the contractor to the Court of Claims within ninety days of the date of 
decisions by the Department concerned, authority for which appeal is hereby 
granted.” 

In compliance with this direction from Congress, the Defense Department 
has added to the disputes clause in its construction contracts that “the con 
tractor shall have such right of appeal to the Court of Claims as is provides 


by section 6385 ‘ * The rider was ipplied to construction contracts, and 
not to supply contracts on advice of the General Accounting Office an: re 
sumably on the theory that article 15 is the number of the standards-disputes 
clause only in construction contracts 

Inasmuch as a contractor could always appeal to the Court of Claims for 


limited review, it may be proper to ask whether this rider adds anything t 
that court’s power of review. On the other hand, if it is to be given some 
meaning under the usual rule of statutory construction, if may mean that Me 
Court of Claims is no longer bound by Wunderlich and pre-Wunderlich formulac 
in defense contract disputes and can in effect treat the question de novo. Othe 
questions suggested by the language of the rider are its effect on the 6-year 
statute of limitations on contract claims and the availability of review in 
the district courts where the claim is for less than $10,000 It is my candid 
opinion that this confusing rider should be eliminated before it leads to trouble- 
some litigation. 

On the administrative front the Defense Department has voluntarily amende« 
its dispute clause to read: “final and conclusive . inless determined hy 
a court of competent jurisdiction to have been fraudulent, arbitrary, capricious 
or so grossly erroneous as necessarily to imply bad faith.” The General Ser\ 
ices Administration has taken a similar step, although it has limited its change 
to construction contracts. As far as I know, no other Federal agency with pro 
curement powers has followed suit. 


DEFENSE DEPARTMENT AMENDMENT 


It seems to me that the Defense Department's amendment to the disputes 
clause adequately protects private contractors from the arbitrary decision 
of a contracting officer as reviewed by his department head or the designated 
appeals board. As a matter of fact, this amendment does more than return 
the disputes clause to its pre-Wunderlich meaning by adding the words “arbi- 
trary” and “capricious” to the old formula which had read “fraud or such gross 
mistake as would necessarily imply bad faith or failure to exercise an honest 
judgment * * *.” This addition would appear to be a fair concession to private 
eontractors. In the hands of a careful court it should not result in the sul 
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tution of the court’s judgment for the contracting officer’s findings. The 
difficulty is that the Defense Department’s amendment has only been half 
idopted by the General Services Administration, and there is no assurance that 
t may not at some future date be withdrawn by the administrative agencies 


concernes 


NMENT VERS CONTRACTOR INTERESTS 

At this int I should like to point out that from the Government’s point of 
view the disputes machinery is very essential for getting its contracting work 
done efficiently, inexpensive and expeditiously It would be unthinkable to 
perinit a construction contractor to take every dispute he has with the con- 
ract officer to a court for a full dress tria From the standpoint of efficiency 


the contracting ofticer who is close to the day-to-day operation of a Government 
supply or construction contract seems indispensable. 

On the other hand, from the standpoint of the private contractor, commercial 
arbitrati h as is available under standard AIA contract would seem more 
fair and more in keeping with his notions of how private contract disputes are 
settled Apparently, the Government will not accept compulsory arbitration and 
experience under the Contract Settlement Act demonstrates that discretionary 
arbitration has not been widely used. Hence the problem is to safeguard the 
ontractor under the disputes machinery by making sure that arbitrary, ca- 
pricious, grossly erroneous or dishonest acts of the contracting officer are 





reviewable 


rH ADM STRATIVE BOARDS OF CO t \PPEALS 

Much « e said in favor of the administrative appeal boards in the various 
departments which provide a de novo review. Incidentally such an administra 
tive review was not available in the Interior Department at the time of the 
Wunderlich decision Of ll the appeal boards, the review provided by the 
\rmed Services Board of Contract Appeals in the Defense Department approxi 
mates a trial court proceeding most closely It probably would be helpful if 
hearings before other administrative boards were more in line with the informal, 
vet f earing afforded by the ASBCA Opinions could be published and made 
Viilable and steps could be taken to strengthen the independence and impartial- 
ty of the boards. For example, the ASBCA itself could be appointed by and 
report only to the Secretar of Defense rather than the secretaries of the 
res e! es Which carry on a procurement function 

'HE M’CARRAN BILI 
Turning now to the McCarran bill, by first reaction is that, while it purports 


to favor the private contractor, it operates like a boomerang in that it under 
mines the security and bankable quality of Government contracts by permitting 
the General Aecounting Office for the first time in history to reverse a contracting 
offic s decision favorable to the contractor within the 3-vear statute of limita- 
tions o1 rounds other than fraud or gross mistake implying bad faith. 
Obviously, the Comptroller General, as watchdog of the Treasury, has a legit 
ite concern about the recent application of the Wunderlich fraud test against 


the Government See Leeds & Northrup Co. vy. U. S., 101 F. Supp. 999 (BE. D. 
Pa. 1951 The General Accounting Office clause in the MeCarran bill, how 
ever, \ d do much more than restore the pre-Wunderlich rule; it would set up 
e Gene! Accounting Off as a second Court of Claims with power to reverse 
a fave e contracting officer’s decision if it decided that there were no sub- 
evict e to support it Private contractors, surety companies writing 
performance and payment bonds, and banks financing long-term contracts have 
reasor he afraid of the repercussions of this provision, 


The formula which the McCarren bill proposes, ‘fraudulent, grossly erroneous, 
so mistaken as necessarily to imply bad faith, or not supported by reliable, 
probative, and substantial evidence,” adds two new types of review to the pre- 
Wunderlich test, namely “gross mistake” and “substantial evidence.” It seems 
to me that the “substantial evidence” type of review would be singularly inap- 
propriate if applied by the Court of Claims, normally a trial court, to an admin- 
istrative board of contract appeals, which does not hold what could be called 
a full dress administrative hearing subject to the scrutiny of an appellate court 





which can determine whether there is substantial evidence on the whole record 





ones 


matric 
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to support the agency’s determination. On the other hand, the “gross mistake 
test, while it widens the scope of judicial review, would give an aggrieved 
contractor full opportunity to prove actual mistake without the necessity of 
proving “conscious wrong doing and intention to cheat or be dishonest,” to quote 
the language of the Wunderlich opinion. 

Section 2 of the McCarran bill which prohibits the use of an all-disputes clause 
may seem,somewhat academic at the moment since the Defense Department, 
the largest procurement agency, is Committed almost exclusively to the fact-dis 
pute clause, but the worst that can be said is that it may accentuate the difficulty 
courts have in drawing the line between law and fact 


H. Kk. 3634 


Representative Celler’s bill, H. R. 3634, is in my opinion much preferable to 
the McCarran bill. In effect, it would apply the Defense Department amend 
ment across the board. I have some question about the advisability of limiting 
its retroactivity for only 1 year in view of the fact that the Wunderlich deci 
sion is now over 2 years old. But the main difficulty I see with Represen 
tive Celler’s bill is that while it apparently eliminates the GAO from the picture 
the bill as drafted could be used by the Government to reverse its own con 
tracting officer for being “arbitrary or capricious” against the Government In 
this respect, while not going as far as the McCarren bill, it would increase the 
supervisory power of the GAO over contracting officers beyond the situation that 
existed prior to the Wunderlich cas 


H. R. 6946 AND THE COMPTROLLER GENERAL'S BILI 


Representative Willis has introduced a bill, H. R. 6946, which is identica 
with the McCarran bill except that it eliminates the GAO from the picture 
Again, however, I should be afraid that the bill as written could be interpreted 
by a court to permit the GAO to upset a favorable contracting officer’s decis 
for being “grossly erroneous” and “not supported by probative, reliable, an¢ 
substantial evidence.” Similarly, the bill which Comptroller General Warr 
proposes in his letter to Chairman Reed, dated December 30, 1953, while 
purports to eliminate the GAO from the picture, might be interpreted as a tw 
way street. Certainly, it is apparent from the Comptroller General's I 
that he desires greater supervisory power over Government contracting I 
not believe that in any contest the disclaimer paragraph he quotes from Senate 
Report 32, which accompanied 8. 24, would prevail over the language of the b 
It seems to me that if the Government wishes to avoid irresponsible decisions 
by its contracting officers in the field, the solution is the appointment of better 


qualified and more responsible officers. If necessary, the Government should 
provide that decisions on important matters be made only by a chief contracting 
officer. But once a decision is made favorable to a contractor, absent fraud, 


it seems highly unfair to permit the Government to go back on its word. Cer 
tainly, it is not in keeping with ordinary, decent, principles of fair dealing 


ABA PROPOSAI 


As I read the proposal which the ABA’s section on administrative law au 
thorized its committee on the finality clause to sponsor as a substitute for S. 24, 
it avoids the two main difficulties I find with all the pending bills, namely 
the increased power of the GAO to reverse a contracting officer’s favorable de 
cision and inappropriate judicial review of a contracting officer’s decision. It 
has the additional merit that it applies retroactively to contracts negotiated 
before the dispute clause amendment. 

I am not an expert in legislative drafting and I have not made an attempt 
to draft a particular bill to meet the legitimate interests of private contractors 
and the Government. I do believe, however, that a bill worked out along the 
lines of the ABA resolution and in accordance with the criteria of the Admin- 
istrative Procedure Act, which is becoming increasingly familiar to judges, 
lawyers, and the public, would provide a fair solution for all interested parties 

I shall be happy to answer any questions which the committee may have 
concerning any aspect of this problem. 

Thank you for your kind attention. 
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(Communication subsequently submitted by Mr. Schultz :) 


PURCELL & NELSON, 
Washington, D. C., February 38, 1954. 
Chairman. S cCOomn tes f 1. Committee on the Judiciary, 
linited States House o Re esentatives, Washington, D. C.e 
GRAHAM Since I appeared before your subcommittee on 
nuary have had a few ideas on the pending legislation which, 
th y pe ) I should like to put forth as a supplement to mg oral 








. im i I prepare l tatemen 
At the conclu n of my remarks I suggested that your subcommittee was 
faced with four separate problems, -namel) 
l ihe proper scope otf judicial review 
~. The problem of retroactivity 
Che status of the GAO, and 
4. Prohibition of the all-disputes clause 
As I see it, while problem No. 4 is a separate matter which was not raised 
ry he lich case, there seems to be little or no objection to section 2 


would prohibit use of the all-dispute clause. 
\ it was handed down, the Wunderlich decision only raised 
problem No. 1, the proper scope of judicial review; problem No. 2, the problem 





f retroactiy has since arisen because of the lapse of time since the Wunder 
h de ol Again, as to the latte it seems to me that, if Congress wishes 
nds e restrictive effects of Wunderlich, problem No. 2 presents no difficulty 

is far as drafting goes, and is adequately handled by all of the pending bills 


Che remaining problem, problem No. 3, which concerns the status of the 
GAQO, was in only a limited sense created by the Wunderlich decision, for, as 
far as I have been able to discover, even under the pre-Wunderlich test, the 
GAO has never been able to support its position in court that the Government’s 





i icting officer acted fraudulently or in such a grossly erroneous fashion as 
ecessarily to imply bad faith 
rhe impetus for S. 24 was a desire for relief for private contractors from the 
restrictive effects of the Wunderlich decision. However, in granting such relief 
he draftsmen went considerably beyond the pre-Wunderlich test and engrafted 
a reliable, probative and substantial evidence” test At the same time, the GAO 
tered the picture and had the bill redrafted so as to make this considerably 
wider scope of review ava ble to the GAO in reviewing contracting officers’ 
lecis fave ible to the ontrac 
Although there is superfik ogic behind the GAO's position that the right 
py ust be “coextensive,” e., a two-way street, the logic must yield to 
he practical consideratio that nality in Government decisions is of much 
eate mportance to the | vate contractor than to the Government for financial 
nd other reasons, which I attempted to spell out in my testimony It is one 
ing to return the GAO to the theoretical position it occupied prior to Wunder 
juite anot) to set it up as a second Court of Claims, an additional 
irdle for p te « tractors to jump nd perhaps an administrative remedy 
ey may be required to exhaust before going to the Court of Claims; or to give 
he GAO power to et a ivorable to the contractor where it fails to 
d su l evi ce to supp that decision, as I understand the Comp 
ier Gere Ss compre se b do 
If, as I suggested in n ra timony, the bankable quality of Government 
racts W be jeopardized by H. R. 1839 and the Comptroller General’s com 
promise t the Defense Department and other procurement agencies may well 
ve difficulty in letting cont to responsible contractors who are unable to 
inderstake large projects with« financial backing. It may also affect the 
ibility f contractors to obtai surety bonds, and certainly the price thereof. 
[ might add that it runs count to the policy behind the Assignment of Claims 
Act of 1940 which was designed to make Government contracts more negotiable. 
The answer to the GAO’s concern that contracting officers may squander the 
Government’s money lies not in establishing the GAO as a superagency, but in 
mproving the machinery for final decision making at the procurement agency 
level by selecting better qualified and more responsible officers 


If your subcommittee desires to adapt one of the pending bills rather than 
draft a brand new one, one simple solution would be to eliminate the phrase 
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substantial evidence” from the Comptroller General’s compromise bill. With 
that deletion the controlling language in the bill would read “unless the same 
is fraudulent or capricious or arbitrary or so grossly erroneous as necessarily 


to imply bad faith * * ** which would provide a liberalized pre-Wunderlich 
formula. Before Wunderlich the old test read “fraudulent or so grossly erroneous 
as necesarily to imply bad faith.” Use of the phrase “arbitrary and capricious” 


would, I believe, considerably liberalize the pre-Wunderlich test, would follow 
the phrasing of the Defense Department disputes clause amendment, and would 
be in keeping with the language of section 10 (e) (1) of the Administrative 
Procedure Act. Moreover, even were the proposed bill then interpreted as a 
two-way street, the power of the GAO to reverse the Government's contracting 
officer would be only a little greater than it was prior to Wunderlich. In any 
event, in view of the fact that the GAO has never to my knowledge been success 
ful in court in supporting its reversal of a favorable contracting officer’s decision, 





the addition of the phrase “arbitrary and capricious” should not seriously change 
the picture. AS a practical matter, the Government carries a difficult burden 
in attempting to prove arbitrariness or capriciousness against the Government 
on the part of the Government’s own agent under a contract dictated by the 
Government 

An alternative solution would be to leave the phrase “substantial evidence” in 
the bill but add a separate section making it clear that such review was not 
ivailable to the GAO 

Personally, | have some doubts about the use of the “substantial evidence” test 
at all in this area, where you have neither a full-fledged administrative record 
for a court to examine, nor a court (the Court of Claims or the district court) 
designed to provide appellate review. In my opinion the “substantial evidence” 
test should not be grafted on to the Wunderlich test unless Congress provides 
appropriate legislation for setting up administrative appeals board within all 
the procurement agencies and appropriate legislation for conferring appellate 
jurisdiction on the Court of Claims and the district courts, insofar as they act 
concurrently 

As I said in my statement, I believe that the ABA bill with slight modifications 
would likewise meet the objectives your subcommittee is seeking, without in 
creasing unduly the supervisory power of the GAO. Apparently, the ABA bill 
provides for direct review of a contracting officer’s decision without exhaustion 
of the administrative remedy before the appropriate board of contract appeals. 
This unintentional oversight in drafting could be remedied by adding to the 
ABA proposal the following clause: 

provided that the contractor has exhausted such administrative remedies as 
the contract may provide.” 


A second modification which I suggest, in order to be absolutely fair to the 
GAO, would be to add a section to the ABA bill to the effect that 


nothing herein shall be interpreted as depriving the General Accounting Office of 
such power to reverse such decisions as existed prior to the decision in [ 8S. 
v. Wunderlich (342 U.S. 98 (1951) ).” 


As a matter of fact, in any bill which is finally reported out by this committee, 
I think it advisable to treat the upset power of the GAO separately from the 
right of a private contractor to obtain judicial relief. 

Finally, I should like to repeat that, in my opinion, Congressman Celler’s bill, 
H. R. 3634, provides a satisfactory solution for all problems but retroactivity and 
prohibition of the all-disputes clause, both of which could readily be taken care of 

[ appreciate the courtesies you and the subcommittee have so kindly extended 





Sincerely yours, 
FRANKLIN M. SCHULTz 
(Whereupon, at ] p. m., the committee was recessed, to reconvene 
at 2:30 p. m.) 
AFTERNOON SESSION 


The CHAIRMAN. The committee will be in order. 


Mr. Fotry. Mr. Miller. 
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STATEMENT OF BURTON F. MILLER, REPRESENTING THE CON- 
TRACTORS’ DIVISION OF THE AMERICAN ROAD BUILDERS’ 
ASSOCIATION 


Mr. Miuiver. Mr. Chairman and members of the committee, my name 
is Burton F. Miller, and I appear on behalf of the American Road 
Builders’ Association, more particularly the contractors’ division of 
the association, which is compl ised of approximately 2.000 firms en 
gaged primarily in the construction of highways, airports, and other 
forms ol public work 

Mr. Chairman, our viewpoints as set forth in my prepared state 
ment have, I believe, been very ilequately covered by previous wit 
nesses. It is certainly not my intent to burden the committee with 
repetition. I, therefore, would like to ask permission, Mr. Chairman, 
to incorporate this statement as part of my remarks. 

Phe CHarrMan. Granted, 

(The statement referred to isa follows: 


STATEMENT 0O AMERICAN ROAD BUILDERS’ ASSOCIATION 


This statement is presented on behalf of the American Road Builders’ Associa 
tion, a national organization representing a cross section of the highway industry 
and profession. A substantial segment of our membership (approximately 2,000) 
encages in the performance of Federal construction contracts 

The American Road Builders’ Association wishes to go on record in support 


of legislation before your committee providing for judicial review of decisions 

Government contracting officers in cases of disputes of questions of fact aris- 
ing under contracts with the United States. The urgency of congressional con- 
sideration of the subject presented by these bills was brought sharply into focus 
by the decision of the United States Supreme Court in the case of U. S. v. Wun 


derlich (72 Sup. Ct. 154) The disputes clause of the Standard Form of Govern 
Contract (as interpreted in the Wunderlich decision) is so manifestly un- 
that it threatens to disrupt the vast public works program of the United 
State with resuitant dislocations not only in the construction industry but the 
e¢ \ e Natior 
\\ pect for the Court, it is submitted that in the Wunderlich decision 
it showed a complete nawareness of the facts of industrial life. The Court 
states: “Respondents were not compelled or coerced into making the contract. 
It was intary undertaking on their part. As competent parties they have 
contracted for the settlement of disputes in an arbitral manner.” Such a state- 
ment completely ignores traditional practices in contracting for Federal con- 
structior When a contractor submits a bid to the United States, he must submit 
it he form prepared by and submitted to the contractor by the United States. 
There is no room for bargaining over the wording of the contract as there would 


ve between private parties—either the contractor executes the form prepared by 
the United States or his bid is not even considered. Of necessity, the contractor 
oluntarily” submits his bid but the alternative is not to bid at all, thereby 
eliminating himself entirely from Government business. In many cases this 
would be tantamount to a declaration of voluntary bankruptcy. 
The Federal construction program has a pronounced influence on the economic 
stability of the entire construction industry. Should the conditions of Govern- 
ment construction contracts be too severe to permit contractors to undertake the 
hazard, this vast reservoir of potential business will gradually dry up. The 
results are obvious. In turn, this would mean the liquidation of a substantial 
percentage of the resources of the construction industry which are so vitally 
important to the national economy. 

Furthermore, as was clearly demonstrated during World War II, in times of 
national emergency the facilities of the construction industry go to war. Again, 
in answer to the Court’s suggestion that contractors “voluntarily” enter into 
Government contracts, it may be noted that during the last war private con- 
struction was reduced to a negligible amount and the only work available 
to contractors was for the Government in prosecuting the war effort. Under such 





1 
| 
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conditions it appears rather ridiculous to say that the contractor need not ac- 
cept the Government contract if he does not want to. The real answer to the 
problem is that the stipulations of Government contracts should be fair and 
reasonable and encourage participation of private enterprise rather than forbid 
or discourage the same 

For years the construction industry has been diligently seeking administrative 
relief from the unfairness of the Government's so-called disputes clause. Such 
efforts have provide futile, as evidenced by the Wunderlich case and it is now 
apparent that relief can only be secured through legislation. Apparently recog- 
nizing the harshness of its decision, the Supreme Court went so far as to suggest 
that legislation might be desirable 

As the situation now exists, there is no appeal from a decision of the de- 
partinent head on questions of fact As pointed out by the Court of Claims in 
the Wunderlich case where “courts have had jurisdiction to review questions 
of law but not questions of fact, they have held that they could review questions 
as to the interpretations of contracts (U.S. v. B. J. Biggs Construction Company, 
116 Fed. 2d 768, 770).” The entire dispute in the Wunderlich case was over 
the question of just what the specifications and drawings required of the con 
tractor But, the Supreme Court says that such is a matter to be determined 
by the contracting officer subject only to appeal to the department head and that 
the decision of the department head is final absent of “fraud alleged and proved,” 
Then, the Court says, “by fraud we mean conscious wrongdoing, and intention 
to cheat or be dishonest.” Even the most bonest of men are not infallible, or 
free from arbitrary action. It must be assumed that Government officers are, 
with few exceptions, honest But such honesty and loyalty to the Government, 
coupled with zealousness, often tend to blind them to facts It is therefore 
evident that if Government contractors are to be afforded reasonable protec 
tion from the abuse of Government contracting officers they must be entitled 
to the right of judicial review in cases where it has been clearly established that 
the determinations in question indicate such gross mistake as to imply bad faith 
even if it has its origin in overzeal, gross negligence, prejudice, misrepresenta 
tions, however innocent, or other causes that result in an arbitrary or capricious 
decision even though they may fall short of actual fraud, alleged and proved. 
The important thing to remember is that the Supreme Court did not say that 
the contracting officer was right or that the Court of Claims was wrong—in effect 
the Court said that right or wrong the decision of a contracting officer is final 

In consideration of the foregoing, it is respectfully recommended that c¢o1 

rective legislation be enacted at the earliest possible date in the interest of 
usiness generally as well as the Government. The atmosphere created by the 
Wunderlich case must be clarified so that Government contractors will have 
reasonable assurance of fair treatment and that all can know with certainty) 
the limitations of and rights and obligations under the so-called dispute clauses 
Furthermore, in fairness and equity, such legislation should be made applicable 
to all cases that have not reached final judicial determination. 

Mr. Mitter. To summarize our position, Mr. Chairman, we strongly 
support remedial legislation to restore the status quo, if you please, 
of contractors with regard to the determination of disputes to that 
level prevailing prior to the Wunderlich case. 

Secondly, we strongly favor retroactive provisions of any such 
legislation so that the legislation that may be enacted would cover 
all contracts not having previously reached a stage of final adjudica- 
tion. 

And, Mr. Chairman, in conclusion, I would like to make just two 
other points that have been raised repeatedly before your committee. 
First, that remedial legislation such as we suggest would result in, 
or precipitate a flood, if you please, of litigation. Based on approxi- 
mately 20 years’ experience in the construction industry I do not 
believe that such allegations are well founded, for several reasons I 
might mention. 

I find, actually, that contractors on the whole, especially in the con- 

. . © . . . . i 
struction industry, are somewhat allergic to litigation. First, there 
is the cost of litigation. But perhaps even more important to the 
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average contractor, who has time schedules to meet, who faces lq 
uidated damages for failure to meet such schedules, is the fact that 
he finds it extremely expensive al al time consuming to be involved in 
hitig ition where the contractor as well as his key personnel are fre 
quently required to travel long distances to prosecute such claims. 

Furthermore, and I believe, Mr. Chairman, that this is rather 


fundamental, the average contractor engaged in the prosecution of 


22 ememalietiee 


public works for the Government entertains a natural reluctance 
to sue the Grovernmelnt I cannot conceive of any flood of litigatior 


result ns fro} the lea@islation before yvour committee. 


Mr. Chairman, that concludes my statement, and we are extremely 
gratetul for the pi leve of appearing before your committee. 


The Cuarmman. Thank you, Mr. Miller. 

Mr. Mitier. Thank you, Mr. Chairman 

Mr. Four € Mr. McNamee. 

Mr. Chairman. Mr. McNamee was to submit this prepared state 





ment on behalf of Mr. Francis T. Greene, executive vice president ot ’ 
the Amer in Merchant Marine Institute. 

The Cuatrrman. Let it be admitted. 

(The statement of Francis T. Greene, executive vice president ol 
the American Merchant Ma ne Institute, Inc., is as follows:) 

STA { ‘ FrRANcIS T. G N EXECUTIVE Vick PRESIDENT AMERICAN 
MERCHAN MARINE INSTITUTE, INC. 

My name Francis T. Greene I am the executive vice president of the 
Americ Merchant Marine Institute, 11 Broadway, New York 4, N. Y., and 
17¢ kK 84 t NW., Wa on 6, D. ©€., which represents the owners of 
A) tl ‘ ngoil Ss tot: ig more than 9 million deadweight tons 

substant l ority of of the Ame! in-flag merchant marine of al 

The A rican Merchant Marine Institute fully supports the principle that 
there s ! a fair and appropriate degree of reviewability of administrative 
decis made under the se-called Governme! disputes clause in the ad 
ministration of Government contracts However, we oppose with equal vigor 
S. 24 in so far s it establishes the General Accounting Office as a sort of in 
termediate or “floating” court and vests it with express statutory. authority to 
set side such a decision merely because its administrative officers in their 
opinion consider the decision not to be supported by substantial evidence, On 

other hand, we fully agree that a decision of a contracting officer or, upon 

peal, of the head of the contracting agency, should be subject to judicial re 
view d reversal | the ‘ ts if it is found to be arbitrary, capricious, so 
I taken as nece irily to imply bad faith, or not to be supported by substantial 
é de ( jb di il function, however, should not be shared ith or other 
wise vested in the General Accounting Office or the Comptroller General Under 
s. 2 d 10 under the s dard form of the Government disputes clause 
aye a he express! subject tf frustration simply because the General Ac 
countit Office s distinguished from a court of competent jurisdiction, may 
consider the decision to be, inter alia, “not supported by reliable, probative, and 
evidence.’ The literal effect of S. 24 appears to be that once the . 

General Accounting Office may have found the decision to be not supported by 
substantial evidence, it may not thereafter be pleaded in court either by the 
( tractin party or the Government as limiting the scope of judicial review 
to that provided for by the disputes clause 


On the other hand, the American Merchant Marine Institute finds no objection 
either to the substitute bill suggested by the Comptroller General of the United 
States in his letter to the chairman of this committee dated December 30, 1953, 
las to whic Mr. Lyle Fisher testified vesterday “hat substitute, which I 

derstand to be the product of joint industry-Government consultation, does 
not vest the General Accounting Office with authority to set aside administrative 
decisions of questions of fact arising under a Government contract. On the 
contrary, it provides that the decision of the head of the contracting agency 


ul K 
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“* * * shall be final and conclusive unless the same,” among other things, “is 
not supported by substantial evidence.” This would clearly appear to leave 
the finding of a lack of substantial evidence by which the finality of the disputes 
clause can be vitiated, with the courts where it belongs By the same token, 
the American Merchant Marine Institute finds no such objection either to H. R 
3634, H. R. 6946, or to the succinet bill suggested on behalf of the American Bar 


Association which would subject such decisions on questions of law or fa 

arising under Government contracts to judicial review as is now provided it 
section 10 of the Administrative Procedure Act, a statute the standards of whic! 
have long been familiar to the courts and the bar I must, howeve respect 
fully reiterate the objection of the American Merchant Marine Institute to the 
dangerous and historically impractical procedure of splitting the jurisdiction t 
set aside the finality of fact decisions under a disputes clause between the 


courts and the Genera! Accounting Office 


Mr. Fou Y. Mr. Pasley. 


STATEMENT OF ROBERT S. PASLEY, ASSISTANT GENERAL 
COUNSEL OF THE NAVY DEPARTMENT 


Mr. Pasuey. Mr. Chairman, my name is Robert S. Pasley. 1 am 
Assistant General Counsel of the Navy Department. 

lL am appearing this afternoon for the Department of Defense, to 
supplement the testimony given by Mr. Niederlehner yesterday after 
noon. Mr. Niederlehner is the Deputy General Counsel, Depart 
ment of Defense. | merely want to make a very brief statement of 
the position of the Department of Defense on the proposed legis 
lation. 

As Mr. Niederlehner stated yesterday, our basic position is that we 
do not feel that legislation is necessary because, so far as the Depart 
ment of Defense is concerned, we have changed the form of our dis 
putes clause and we feel that that has eliminated most of the problem. 

However, if this committee should feel in its judgment that legis 
lation is necessary or desirable, the Department of Defense feels that 
legislation in the form proposed by the Comptroller General in his 
letter to the chairman of December 30, which would be a form of an 
amendment to S. 24, the revision of S. 24, would be workable and we 
would not object to it. 

We are impressed by the fact that, this morning, representatives of 
three of the very largest and most important trade associations, who 
themselves represent a very large and important segment of defense 
industry, contractors with whom we deal, have stated that they 
would not object, or would support legislation Ih that form. And, 
since, after all, they are the people with whom we are placing these 
contracts, we feel it is quite important that there be a meeting of the 
minds, as it were, and that we all be, so far as possible, satisfied with 
the position taken by each other with respect to contract clauses. 

In other words, to summarize it, while we do not feel that legislation 
is necessary, if the committee wishes to recommend legislation we 
would be satisfied if the committee saw fit to recommend the bill of 
the Comptroller General as proposed. 

Mr. Hype. Inasmuch as the Department has already changed its 
regulations to conform with the purpose of the bill, I take it that you 
are not opposed to the bill in principle. 

Mr. Pastry. That is correct, sir. We do feel that it is not necessary. 

Mr. Hype. Inasmuch as the principle is there, I do not think it 
would be opposed. 
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Mr. Pastry. We have to admit that the legislation goes further than 


the rey 


Mi 


sion we have made to our contracts. 
Hyper. In what respect / 


Mr. Pastry. For example, our present contract clause does not use 


the wo 


“substantial evidence,” and it implies only prospectively. 


In othe words, we have not gone back and put our hew disputes clause 


mito al 


went 


old contracts. I believe the amendment to our regulation 
» effect last year, September 1952, I think it was, and from 


that day on all new contracts entered into by the Department contained 


the clause. 


Mi 


Hypr. Unless we have this additional provision that is in the 


bill that is not in your regulation, do you not think there is some 
change indicated / : 

Mr. Pasi EY. There is no question, on the old contracts that do not 
have tl new clause. 

Mr. Hype. I mean even your revised article. 

Mr. Pastry. Sir, our revised article, we feel, does take care of 
most of the features of the Wunderlich case that contractors found 
obyectiol able. Wi provide 1n there that decision will not be final 

ritis Tound by a court of competent jurisdiction that it is arbitrary 
or Capl hous We do not Stuy anything about “substantial evidence.” 
How 1 difference that makes, in fact, I do not know, but I think 
the ma thing is that the revision operates prospectively and not 
retroact ely. 

Phe AIRMAN. Phar . VO 

Mi oLEy. That complete list of witnesses, Mr. Chairman. 

lr} iRMAN. If there are any other persons that have any state- 

{ ts 1 \ to file w th the omn ittee, you have that opportunity. 

M rerwoop, If it pl the committee, [ would like to file a 

tt I Mr. H. W. Morrison, pou ident of the Morrison Knudsen 
Ci ng in favor of the proposed rewording of Senate bill 24 as 

ippeal the General \ counting Office version. 

“My ne is O. P. Easterwood, Jr. 

(The letter referred to is as follows:) 

MorrisON-KNUDSEN Co., INC., 
January 19, 1954. 

I i W. Morrison 
Locatior vise office 
To: M P. Easterwood, Jr | 
Li t Washington, D. C | 
Subject Wunderlich legislation 

I have had our attorney, Mr. Smith, compare the language presently appearing 
in Senate bill 24 with the proposed rewording as appears in the General Ac- 
counting Office version. He states that we should have no objection to the 
revision the wording, and, therefore, the amended version is quite accept- ; ‘ 


able to 
We 


situation 


Please 


hopeful that the AGC will do those things necessary to clarify the 
as to the differing versions proposed. 
continue to follow on this matter. 


Yours very truly, 


Mr 


H. W. M. 


Fo.try. Mr. Chairman, I have over a dozen statements and 


letters that I have been asked to have inserted in the record and | 
request permission to insert them. 
The CHAIRMAN. So ordered. 


(The 


documents referred to follow :) 
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STATEMENT OF HON. JAMES G. FULTON REPRESENTATIVE IN CONGRESS FROM THE 


STATE OF PENNSYLVANIA 


This statement is in support of, H. R. 1839. Of necessity its history goes 
back to November 26, 1951, when the United States Supreme Court handed 
down its decision in the matter of l nifed Ntates Wunderlich (842 I S. 08) 


Wunderlich had sought to recover upon a Government contract which contained 








an ourticle that a disputes involving questions of fact shall be decided by 
contracting officer with right of uppeal ti id of departinent Whose decision 
shi be fhal and conclusive The Court beld that where there wa no alle i 
tion of frand and there was no finding of fraud, the finding by the Cot of 
Claims that decision of the Secretary of Interior was arbitrary, capricious, and 
Zross erroneou il insufficient to overthrow the finality of the decision of 


the department head 

Under this ruling the right of appeal from the decision of contracting officers 
and department heads has been so drastically limited that there can be judicial 
review revolving a question of fact only in the event that fraud can be alleged 
and proved 

his strict limitation has deprived contractors of the fundamental right of 
judicial review of disputes arising under Government contracts and has made 
administrative agencies Which are parties to the contract the final judges of 





the mipartial administration. Contractors are thus at the mercy of Govern 
ment ugencies This was recognized by the three dissenting justices of the 
Supreme Court Justice Jackson in his dissenting opinion wrote 

Granted that these contracts are legal, it should not follow that one ho 
takes a public contract puts himselt holly in the power of contracting officers 
and department heads Ll still believe one should be allowed to have a 


judicial hearing before his business can be destroyed by administrative action.” 


Justice Douglas with hom Justice Reed concurred wrote 

We should allow the Court of Claims, the agency close to, these disputes to 
reverse an official whose conduct is plainly out of bounds whether he is fraudu 
lent, perverse, captions, incompetent, r just palpabl wrolig rhe rule we 
announce Wakes government oppressive.’ 

fhe majority of the Court realized what was being done for Justice Minton 
wrote 


Che limitation upon this arbitral process is fraud, placed there by this Court 

If the standard that we adhere to is too limited, that is a matter for Congress.” 

Those who have testified before this committee have amply demonstrated that 

the standard adhered to by the majority of the Court is “too limited By 

joining with the United States Sentate which has passed S. 24, an identical 

companion bill to H. R. 1889, the House of Representatives can correct the 
inequity now existing for those who deal with the Government by contract 


Mip-West Wax Paper Co., 
Fort Madison, Joiwa, January 19, 1954 
Hon. CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, 
House of Re prese ntatives, Washington. D. ¢ 


Dear Sir: Replying to your letter of January 13. we regret that we will not 
be able to appear and testify on Thursday January 21, 1954, at 10 a. m. in room 
346, Old House Office Building in regard to hearings on H. R. 1839, H. R. 3634, 
H. R. 6946 and 8S. 24, relating to judicial review of Government contracts 

We would, however, like to submit the following statement for insertion in 
the record: 

Recent Supreme Court decisions have emphasized the fact that the decision 
of the contracting officer of the Government is final, and precludes contract 
review of the contract in question and its performances. Such a holding is 
decidedly unfair to Government contractors, and they should have the right 
to have the courts review matters arising out of the contract, in the same man 
ner as contracts between private citizens 

This is especially desirable inasmuch as the Supreme Court has previously 
held, many times, that in such types of contracts the Government is governed 
by the same laws of contract as a private citizen.” 


44412—54 9 
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We feel that, as frequent Government contractors, small business has no 
recourse when differences arise and that any business accepting a Government 
contract should have the same protection that he does have from laws gov- 
erning private companies. 

Very truly yours, 
Morton W. DENEBEIM, President. 


CONGRESS OF THE UNITED STATES, 
House oF REPRESENTATIVES, 
Washington, D. C., January 19, 1954. 
Hon. CHauncey W. REeEp, 
Representative of Illinois, 
House Office Building, Washington, D. C. 

DEAR COLLEAGUE: I have received numerous letters in favor of passage of 
H. R. 1839. 

As I understand, the Judiciary Committee will be holding a hearing on this 
bill, and like bills, on Thursday, January 21. I am enclosing a letter which I 
would like you and your committee to consider while you are studying this 
particular legislation. I felt that you might like to know just what the reaction 
of people in my district of South Dakota is. 

Thank you kindly. 

Cordially, 
HAROLD O. LOvreE, 
Uember of Congress. 


ASSOCIATED CONTRACTORS OF SouUTH DAKOTA, 
Huron, 8. D., January 7, 1954. 
Hon. HAroip Lovre, 
United States Pepresentative, 
House of Representatives, Washington, D. C. 

DeAR CONGRESSMAN Lovrke: Our association would appreciate your support of 
H. R. 1839 by Representative Chauncey W. Reed, of Illinois. This is an identical 
bill to S. 24, by Pat McCarran, of Nevada, which has been passed in the Senate. 

This legislation is necessary to define the right of judicial review in contract 
disputes on federal construction work projects because of the decision made in 
the courts on the Wunderlich case about which we have written to you before. 

Prior to the Supreme Court decision in the Wunderlich case, the contractors 
did have the right to go to the Court of Claims with their disputes. This decision 
has had three principal harmful effects. 

1. The decision has deprived contractors of the fundamental right of judicial 
review of disputes arising under governmental contracts and has thus created 
an inequity in our laws currently governing contractual relationships. 

2. The decision has made the administrative agencies of Government which 
are parties to the contracts also the final judges of their impartial administration, 
giving the agencies both administration and judicial functions. 

3. The decision has left contractors at the mercy of Government agencies. 
This has added another hazard to the business of contracting for the Govern- 
ment. For each hazard the prudent general contractor must add a contingency 
to his bid. This increases the cost of construction. 

We believe that this legislation is in the public interest in that it will correct 
an inequity and restore justice to the parties to a Government contract, and that 
it will encourage more economical construction by removing one of the hazards 
of contracting with the Government. 

Members of our association would appreciate your consideration of this request 
for your support of this legislation. 

Thanking you and with best personal regards, we are 

Yours very truly, 
ASSOCIATED CONTRACTORS OF SOUTH Dakora, 
By H. M. Pierce, Secretary. 
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Hon. CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

DEAR Mr. CHAIRMAN: It has come to the attention of the responsible manage 
ment of the Fairchild Engine & Airplane Corp. that, on January 21, 1954, your 
committee will consider H. R. 1839, the companion bill to 8S. 24 which was passed 
by the Senate on June 8, 1953. It is also understood that you will consider the sub 
stitute draft bill set out in the letter, dated December 30, 1953, from the Comp 
troller General of the United States, to you. 

It is the purpose herein to urge that your committee report favorably the afore 
said draft with certain brief but significant modifications. The modifications 
are intended to eliminate certain confusion which has heretofore prevailed in 
performance, both by Government representatives and by Government contrac 
tors, under the standard disputes article as it currently appears in Government 
contracts. As now written, that article technically prohibits Government con 
tractors from presenting for determination pursuant to the written terms of the 
contract, the full dispute at issue if that dispute involves both questions of law 
and questions of fact. Such presentation is now limited to questions of fact. It 
is, more often than not, impracticable if not impossible to do justice by separat 
ing the two interlocking and interdependent categories of issues. Also, it is 
difficult and impracticable for lay (nonlegal) persons to differentiate between 
questions of law and questions of fact. 

At present when a dispute arises under a Government contract, the contractor 
must determine whether or not the issue is one of law or of fact, or both. The 
contracting officer must also make this decision. If the contracting officer denies 
the claim, in effect, by refusing to take jurisdiction because he determines the 
issue to be one of law (i. e., unliquidated damages for breach of contract), there 
is no other recourse open by way of appeal to the Department head, hence appeal 
to the court of competent jurisdiction is the remaining avenue, such right having 
then accrued because, in such event, the question does not have to be subinitted 
to the Department head for determination (Plato vy, United States, 86 Ct. Cl, 665, 
678; Phoeniz Bridge Co. v. United States, 85 Ct. Cl. 608, 626). Because there 
is no contractual authority permitting the same, if the contractor decides to have 
the Department head resolve the jurisdictional issue, and it is resolved adversely, 
the 6-year statute of limitation (28 U.S. C. 2401, 2501) within which appropriate 
court redress must be sought is not tolled, but continues to run during the wait 
ing period. (See American Standard Shipfitting Corporation vy. United States, 
70 Ct. Cl. 679 and Hendricks vy. United States, 81 Ct. Cl. 609.) And that period 
is occasionally substantial because the jurisdictional question is frequently not 
decided until other related factual issues have been decided. And yet, if a 
contractor uses his judgment in deciding that an issue, or portion thereof, is 
a law question, files a claim in the court of competent jurisdiction and the court, 
ruling the issue is one of fact, denies the claim because of the technical fs 
to exhaust the administrative remedy (see United States vy. Blair, 321 U.S 
736, and United States vy. Holpuch Co., 328 U. 8. 234, 240), the contractor tech 
nically has no further right under the contract to have the fact question deter 
mined by the department head, because his presentation for appeal is untimely 
pursuant to the limitations prescribed in the disputes article. Under such cit 
cumstances he shall have lost his right to have the dispute determined, becaus« 
of his inability to determine in advance the ruling of the court. 

Therefore, the disputes articles as now written in Government contracts places 
the burden by contract provision upon the parties to the contract to determing 
the difference between the interdependent and interlocking elements of a dispute 
which are law questions and not subject to appeal to the department head and 
those elements which are fact questions and are properly subjects of such appeal 
There is probably no single point of disagreement so pronounced within legal and 
judicial circles as that which requires definition of the difference between law 
questions and fact questions. Usually, where one exists, there is the other, 











related collaterally, subordinately or predominantly Mr. Wigmore in his 
text on Evidence (1940), volume 1 pages 1-3, establishes that this difference is 
hard to define. Most certainly then, determination of this legal question should 


not, by contractual agreement, be required to be resolved by the parties to a 
contract before permitting the orderly process of law to make the determination 
thereof upon each instance of its coming into issue Accordingly, Government 
contracts should not prohibit contractors from presenting for determination to 
contracting officers the full dispute including questions of law (i. e., interpreta 
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tin of conti i iWditions re requent related to questions of tact. 
I le nye A i 1 cont etings ficer usually oes in fact consider and de 
tern anest f law and this he 1 st do in order to give any answer or 
cle si t ntractors Ihe sve TAINS iS t hould vith respect fo the 
ippeal to the head of a department or his authorized representative or board 
However . : dete tior nsofar as tl relate to questions of law 
rderlyv nrocess the \ e subject to revie by the proper higher 
thor The Genet Ac f Office’s scrutiny would protect the Govern 
mie rews Comptroller General's right to approve or disapprove pay 
ments based « e} neo diministrative determinations of law questions and 
the Court of Claims « the ipprey ite court would protect the contractor in 
event Then too. the ‘ t ed representatives of the department 
eads, or other le lvisers ild esumably recommend ~ to the propriety 
or impropriety f King Cel deter int s st lich the weight of judi 
cede é al ed 
tract m on limiti | tmental determinations to questions of 
fact ePce y to per t tl I \ rocess to go f ira On tine ontrary, 
eli nation of sue imitation d contribute to the smoother operation of this 
process | oing awa vith the confusion, to say nothing of the additional ex 
Pp » | } rties ‘ iften surre ls interpretation of the disputes articte 
FT| t is ritte) It ould permit a contract to have the right to submit 
for deter on the lis f to receive an unswer thereto in whole or in 
part The contracting officer use jurisdiction, wholly or partially, but 
such refusal would be snbiect ‘ » the department head if desired by 
the ’ ti The denpartt ‘ ht in turn refuse to take such jurisdie 
ti, but. at le t. the fina rit ‘ dl e given an answer and, at that 
po cont \ ‘ ( rmination from the highest intra 
lepartmenta ithority « eril he entire dispute At that point also the econ- 
t tor would acquire the right t peal to the appropriate court on questions of 
law Of course f the contractor « ted at an earlier stage to waive his right 
oO ppeal to the department | 1 o1 questions and to make the tentative de- 
cj n on his n initiative that the spute involved a purely legal question, he 
d go directly to the ts for re tic f the issue However, if he erred 
il tentative cde sion te i e, he thereby loses his right to final de 
7 re ) ye 
There are erta tvpes of disputes as to the classification of hich the courts 
nd administrative offi are il eneral agreement It is generally conceded 
hy snc} t} ties that the f wil ire properly classified as predominantly 
Damages fi ‘ h of « tract Willey lnited States i Ct. <A. 
>» 8330 ( ptroller Gonera Dec n No. B-95334: Plato v. United States, 
(SG Ct. Cl. 665) Lana nv.l ted States (100 Ct. Cl. 15) Nilherblatt and 
Lashe Ince. v. United State (101 Ct. ¢ SO. S81) trthur fF Vagher Co. Ine., 
Nay Board of Contract Appeals No. 146: Charles H. Thompkinsg Co... Armed Sery- 
ices Board of Contract Appeals N 206 and S70; Rust Engineering Company 
(N. B. ¢ A. 127) ) 
2) Reformation Vagoha Construction Company { nited States (99 Ct. Cl. 


(3) Rescission: (Carlton Products Co. N. B.C. A. No. 154.) 





Hy ever, tl e | enerally not so great agreement as to whether or not the 
following are predominantly or purely law or fact questions 

{ Interpretation of contra conditions The courts usually hold that they 
are predominantly law questions However numerous administrative and quasi- 
administrative rulings are replete with interpretations of contract conditions as 
such is the very essence of most LS] tes (Phoenix Bridge Co. v. United States 
(85 Ct. Cl. 603 Veider Mfg. Co... Armed Services Board of Contract Appeals’ 
1 ion of October 2 1952; M N t Construction Co. A. S. B. ¢ \. No. 
1414: S. S. Ganick Corporation, A. S. B. ¢ \. No. 1420: Callahan Construction 
f 1 ¢ i ~ 

b) Mixed law and fact questions i/hina Marine Tro Works v. United 
States (79 Ct. Cl. 714, 722, 723 Lyons United States (30 Ct. Cl. 352, 365): 
Collins and Farwell \. United States 34 Ct. Cl. 294. 382) ) 

(¢) Questions involving cost: (Comptroller General’s Decision No. B—113, 252; 
Neh t> vy. United States (106 Ct. Cl. 224, 237) ) 


d) Equitable adjustment questions: (United States vy. Callahan Walker Con- 
struction Compa 17 U.S. 55): 7. A. Ross & Co., War Department Board of 
‘ontract Appeals N TSS: Silherblatt & Laske Inc. (101 Ct. Cl. 54)) 


REVIEW OF FINALITY CLAUSES IN GOVERNMENT CONTRACTS 129 


From the foregoing it can be seen, first, that there are some standard legal 


measures Which Government representatives can use in order to determine their 
jurisdictional pr blem involving whether or not a question is one of law or of 
fact and which will permit contractors to determine at an early stage whether or 
not they wish to take advantage of their right of interdepartmental appeal pro 
cedures, and second, that, when the Government officials have erred or have taken 
improper jurisdiction, the appropriate courts and the General Accounting Office 
are wont to step in and zealously protect the interests of both the contracting 
parties by utilizing normal, orderly, legal process. Hence, the desirability o 
permitting the contractor to present for determination to the contracting officer 
and the Department head the full dispute iu all of its aspects without express 
contract limitation to “questions of fact” only, can be seen 
“he limitation should properly run to require finality only as to such fa 





questions Permitting all the elements of a dispute to be presented for determi 
nation would give the contractor the right to his full statutory limitation period 


ifter final departmental determination of the entire dispute, within which to 
appeal to the courts, if he chose to use the contract provisions providing for 
appeal to the department heads on the question of jurisdiction see the Plato 
and Phoenix Bridge cases cited supra) Such procedure would also, as stated 
eliminate the confusion and expense involved in requiring by contract that the 
contractor is not even permitted to present to the Department for the Depart 
ment’s final determination, the full dispute because it contains both fact and law 
questions often nseparable 

The desire of the Department of Defense to eliminate the confusion caused 
by this limitation expressed in contract conditions is evidenced by its directive 
issued on July 19, 1950 (16 F. R. 4320), effective May 1, 1949, as modified June 
30, 1949, being appendix A to the Armed Services Procurement Regulations 
This directive or memorandum, recited among other thins that the Armed 
Services Board of Contract Appeals was designated to hear, consider and 
determine as fully and finally as might each of the Secretaries (Army, Nav) 
and Air) disputed questions appealed from decisions of Contracting Officers or 








other authorities pursuant to provisions of armed services contracts. The deter 
mination of questions involving unliquidated damages is prohibited by this 
directive unless the contract calls for such determination. This directive reads 


further, in part, as follows: 


“When an appeal is taken pursuant to a disputes clause in a contract whicl 


limits appeals to disputes concerning questions of fact, the Board ma 


evel 
theless in its discretion hear onsider, and decide all questions of law neces 
sary for the complete adjudication of the issue 

It shall be the bounden duty and obligation of the members of the Armed 
Services Board of Contract Appeals to decide appeals to the best of their know 


t} 


edge and ability in accordance with applicable contract provisions, and it 


accordance with the law pertinent thereto 


Therefore, it can be seen that the authority behind this implementing directive 
certainly intended to permit the Armed Services Board of Contract Appeals on 
behalf of the cognizant Secretaries, to consider both law and fact questions 
when it became necessary, in the Board’s discretion by its application of the 
laws and measures (aforementioned), to appropriately resolve to its best ability 
the full dispute presented for its consideration. Such procedures is violative 
of no right of either contracting party to take advantage of normal, provided 





procedure in presenting their appeals concerning law questions to the Courts 
or the General Accounting Office for proper jurisdictional disposition Nor does 
such ocedure invade or purport to invade the jurisdiction of said ippel te 


authority 

Accordingly, it is respectfully requested, first, that H. R. 1839, now re 
with the House Committee on the Judiciary for its consideration, be reported 
favorably in substantially the same form as that of the aforesaid substitute draft 
ind, second, that. prior to such action, the said draft be modified and approved 
so as to read as follows: 


vartments. or their representatives 


AN ACT To permit review of decisions of the heads of de] 
r Government contracts 


or boards, involving questions arising unde 
“Be t enacted by the Senate and House of Representat res of the United 
Ntates of imerica in Congress assembled. That no pnrovision of anv contract 


entered into by the United States, relating to the finality or conclusiveness of 
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any decision of the head of any department or agency or his duly authorized 
representative or board in a dispute involving a question arising under such 
contract, shall be pleaded as limiting judicial review of any such decision to 
cases where fraud by such official or his said representative or board is alleged: 
Provided, however, that any such decision shall be final and conclusive unless 
the same is fraudulent or capricious or arbitrary or so grossly erroneous as 
ecessarily to imply bad faith, or is not supported by substantial evidence, or 
made pursuant to a provision prohibited by section 2 hereof 

“Sec, 2. No Government contract shall contain a provision making final on 
a question of law the decision of any administrative official, representative or 
board, or contractually limiting any said decision to determinations of questions 


Your ear and adequate cor ieration of the foregoing recommendations will 


THOMAS F. DAWSON, 
Counsel Fairchild Guided Missiles Division and Stratos Division, Fair- 
child Engine and Airplane Corporation 


Mr. Fotry. And with the permission of the chairman, I also place 
n the record a report from the Secretary of Defense on bill H. R. 
1839, an additional report to S. 24, the report of the Comptroller 

| on the bill H. R. 1839, report from the Comptroller General 
on the bill S. 24, and a report from the Department of Justice on the 
bill H. R. 1839 and S. 24, also reports from the Department of Defense 
and Comptroller General on H. R. 3634. 
The CHarrMan. So ordered. 
(‘The documents referred to are as follows:) 
OFFICE OF THE SECRETARY OF DEFENSE, 


Washington 25, D. C., February 21, 1953 
Hon. CHAUNCEY W. REED 





Chair n of the Committee on the Judiciary. 
House of Representatives 

Dear Mr. CHAIRMAN: This will reply to your recent request for the views of 
the Department of Defense with respect to H. R. 1889, a bill to permit reviews 
f decis s of Government ontracting officers involving questions of fact 
rising under Gover! nt contracts in cases other than those in which fraud is 
alleged d for purposes. It is noted that H. R. 1839 is identical to S. 24, as it 

W reported to the Senate by the Judiciary Committee on February 4, 1953 
This legislation would apply to contracts in which the United States is a party 
l ration thereon, would prevent the pleading of any provision in such 
Col ( relating to the finality or conclusiveness of administrative findings 
when such provisior imit judicial review to cases in which fraud is alleged. 
Phe b ther provides that any such contract provision shall be void in cases 
ch the General Accounting Office, or a court with jurisdiction, finds the 


administrative determination fraudulent, grossly erroneous. so mistaken as to 
necessarily imply bad faith or not supported by reliable, probative, and sub 


Stantial evidences Section 2 of the bill would prohibit the United States from 
uding in any of its contracts provisions making administrative decisions 

01 estions of law fina 
I ‘ 1 cel ry in this country commercial experience, with respect to 
‘ icts, including those to w h the United States is a party, has dictated 
that every reasonable and workable effort be made to ure the finality of 








performance of contractu obligations without resort to gation Normally, 
private contracts the practice has been to adopt special arbitration provisions 
provid x for the designation of third parties to settle disputes as to performance 
d » provide for the conclu eness ( facts determined pursuant to such 
hitrat nrocednres Such pro ] s are designed primarily to, and have the 
eff ( ducing litigation and assuring proper and expeditious performance 
actual obligations. Courts have consistently recognized these functions, 
give egal effect to tions, and required literal compliance with 
t erms of the contracts providing for such arbitratior 
rhe same considerations hich ictate a need for finality and expeditious 
settlement of disputes between private parties have naturally applied to disputes 
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under contracts to which the United States is a party. It has not, however, been 
legaily possible for the Government to agree to submit disputed cases to third 
parties. Therefore, by custom of many years standing, this has been taken 
care of by including in publie contracts so-called disputes clauses making provi- 
sion for initial determination by a designated officer of the executive department 
concerned and for appeal to the secretary of that department, or his designee, 
whose determinations are made final In decisions over a long period of time 
the courts have sustained this procedure and given to disputes clauses in Govy- 
ernment contracts the extent of finality prescribed by their terms, permitting 
collateral attack through court action in cases in which fraud or gross mistake 
implying bad faith has been involved or the administrative decision was arbi 
trary or capricious (See U. S. v. Moorman, 3388 U. 8. 457.) In a recent case, 
however, U. S. v. Wunderlich (342 U. S. 98), the Supreme Court appeared to 
further narrow the scope of judicial review in disputes clause cases to those in 
which fraud is affirmatively alleged and proved. 

The Wunderlich case involved the finality of a disputes clause generally known 
as section 15 of the standard Government construction contract which provided 
in pertinent part that “all disputes concerning questions of fact arising under 
this contract shall be decided by the contracting officer subject to written appeal 
by the contractor within 30 days to the head of the department concerned * ° 
whose decision shall be final and conclusive upon the parties thereto.” The 
Supreme Court, on the ground that fraud was not alleged and proved in the case, 
gave literal effect to this contractual provision by refusing to sustain a Court of 
Claims decision which set aside such findings. 

In many respects the result reached by the Supreme Court was unsatisfactory 
to both the Government and to contractors with the United States and it was 
generally agreed that a greater scope of appeal should be granted through re- 
vision of the disputes clauses in both construction and procurement contracts. 
It was felt by most persons well informed in the field that there should be per 
mitted, as there was before the Wunderlich case, appeals in cases involving 
actions which were either arbitrary, or capricious, or so grossly erroneous as to 
necessarily imply bad faith. With this in mind, there was promulgated, under 
date of September 15, 1952, by amendment to the Armed Services Procurement 
Regulations a revised disputes clause for inclusion in all Department of Defense 
procurement and construction contracts which provided in part as follows: 

“* * * any dispute concerning a question of fact arising under this contract 
which is not disposed of by agreement shall be decided by the contracting officer, 
who shall * * * furnish a copy thereof to the contractor. Within 30 days * * 
the contractor may appeal * * * to the Secretary, and the decision of the Secre- 
tary * * * shall, unless determined by a court of competent jurisdiction to have 
been fraudulent, arbitrary, capricious, or so grossly erroneous as necessarily 
to imply bad faith, be final and conclusive.” 

The Wunderlich case was decided by the Supreme Court on November 26, 1951. 
The same considerations which prompted the Department of Defense to reexam- 
ine the dispute clause were brought to the attention of the Congress and 
legislation was introduced similar to H. R. 1839 in the form of S. 2487, 82d Con- 
gress. Hearings were held and the Department of Defense took the position 
that the result sought to be reached could be easily accomplished by amendment 
to the disputes clause in the contracts and that legislation was not necessary. 
S. 2487 was not enacted. Subsequently by general provision (sec. 635) of the 
Department of Defense Appropriation Act, 1953, the Congress enacted the 
following: 

“No funds contained in this act shall be used for the purpose of entering into 
contracts containing article 15 of the standard Government contract until and 
unless said article is revised and amended to provide an appeal by the contractor 
to the Court of Claims within 90 days of the date of decision by the Department 
concerned, authority for which appeal is hereby granted.” 


Thus, Congress denied the Department of Defense funds for entering into con- 
struction contracts containing a provision such as the one around which the liti- 
gation in the Wunderlich case revolved until such time as the provision was 
amended. It should be noted that article 15 appears only in the standard Gov- 
ernment construction contract ; thus, section 635 does not limit the availability of 
funds for other contracts. (See opinion of the Comptroller General B112 635, 
November 7, 1952.) By enactment of section 635 the Congress clearly recognized, 
by requiring amendment of article 15 to provide for appeals, that the matter was 








132 REVIEW OF FINALITY CLAUSES IN GOVERNMENT CONTRACTS 


on hich could and should be handled through a revision of the contracts rather 
than through a gen il legislative enactment nullifying the effect of voluntarily 
iSS d wtual obligations 

Phe September 15. 1952. amendment to the Armed Services Procurement Regu 
ition. quoted above. was broader i1 < effect than section 6385 of the Department 
of Defer Appropriation A t applies to all Department of Defense procure 
ment and construction cont cts d has for its legal basis the construction put 
on dispute el; es bv the « s prior to the Wunderlich decision—a basis clearly 
recognized the Congress in the enactment of 635 

Under proce res effective within tl Department of Defense the Secretaries 
of the Ar NAVY ind A Force have, by joint action, created the Armed 
Se} ‘ Board of Contra Appeals which acts for all 3 military services and 

ade obiective pam t \ °} he milifarv secretaries delegate the exercise 
of the power to review dee ns under dis] utes clauses The Board is governed 
} ‘ I d \ e been published in the Federal Register and 
fit she u efl ent. fair ind expeditious method of administrative review of 
dis} ‘ hie tisfaction of th industry and the Government It provides 

e degree of fin tv that is so essent n contractual matters Approximately 
0 percent of its de ons have been in favor of the contractors. Other executive 
epal ‘ ve dopted ¢ parable procedures, taking into account the size 
of the ag cy andt ype and volume of their contracting work 

It clear fr e foregoing egislation such as H. R. 1839 is not neces 
sary t de fi dl eX] - settlement of factual disputes arising under 
Gove { \ ivency of the Government the Department of 
Defense keeps these matte cle ( stant urve unee and. under the state 
f the law as it now exis (hovel tf agencies can, as circumstances dictate, 
idapt the disputes uses to the va ng and shifting needs of the Government 
l ot he I I W } he ¢ er! t I 

rhe H. BR. 1839. adds a litional fact which would complicate the 
efforts of the Departiment of Defense and other executive agencies in obtaining 
the max 1 degree of finality under if ontracts. That is the provision which 
woul pparently pe the eneral Accounting Office to render the disputes 

I ( tract void, by making a tinding to the effect that an adminis- 
trative d sic was “fraudulent, gross erroneous, So mistaken as necessarily to 
ply bad faith, or not supported by reliable, probative, and substantial evidence.’ 
The General Accounting Office has, of course, general authority to review fiscal 
transactions of Governme igencies, including contractual obligations and dis- 
bursements thereunde However n cases in which the contract contains a 
disputes Clause and that clause has been utilized to secure a final administrative 
determination of fact, no further review by other agencies is required. 

Phi ill would seem to ithor i me and additional review by the General 
Accounting Office of ac ns take nder dispute clauses Assuming that that 
fTic \ d adopt liber icies and procedures in clearing the decisions of 
he agencies under the clauses by a policy of endorsing those findings when they 
re supported by any reliable, probative, and substantial evidence, it nevertheless 


would appear that the delays and expense incurred by channeling disputes of all 
executive agencies through uny one agency would negate the value of such 


iddition revie 


As discussed above, the Armed Services Board of Contract Appeals ‘as per- 
formed in a satisfactory fashion for both the Government and for industry. 
It is our understanding that this has also been true of the work of other agencies 

nder similar appeals procedure The Department of Defense believes that 
executive agencies can continue to so function under revised disputes clauses such 
i h et fortl hove 

To superimpose General Ac nting Office review on existing disputes clause 
procedures would not on create a completely new review, it would, as a practical 

itter inate the usefulness of the disputes clauses themselves by destroying 


the concept of finality and dividing the responsibility for determining the merits 
f any given appea Undoubtedly, this would generate protracted and expensive 
disagreements among Government agencies, the General Accounting Office and 
conti tors representatives This would defeat the aims of both the Government 
ind its contractors by making it impossible to accomplish the very purposes of 
the disputes clause; i. e., the achievement of proper and expeditious performance 


The Department of Defense has no objection to the enactment of section 2 
of this legislation in that it merely codifies into statutory form existing and 
sound principles of law 


Ir ew of the foregoing, it is recommended that H. R. 1839 not be enacted. 
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In view of the great impact on its operations that enactment of H. R. 1839 
would have, the Department of Defense would appreciate an opportunity to be 
heard in this matter. I will personally be available to testify at your convenience, 

In view of the urgency of your request, this report has not been submitted to 
the Bureau of the Rudget for advice as to the relationship of H. R. 1839 to the 
program of the President. 

Sincerely yours, 
Rocer KENT, 
General Counsel. 


OFFICE OF THE SECRETARY OF DEFENSE, 
Washington 25, D. C., June 18, 1958. 
Hon. Cuauncey W. REED, 
Chairman of the Committee on the Judiciary, 
Hlouse of Representatives 

Dear Mr. CHAIRMAN: The Department of Defense has noted the passage by the 
Senate of S. 24, which deals with the matter of review of decisions of Government 
contracting officers on disputed questions of fact arising under Government 
contracts, 

You will reeal] that in response to requests from your committee, this Depart- 
ment Commented upon H. R. 18389, which is identical to S. 24 and H. R. 3634, 
by letters dated February 21, 1953, and April 28, 1953, respectively. In those 
letters, the Department of Defense stated, in substance, that it believed legis- 
lation in this area was unnecessary, but that if the Congress should conclude 
that legislation was desirable, the Department recommended that it substantially 
follow the provisions of the Armed Services Procurement Regulations dealing 
with disputes clauses, issued on September 15, 1952. It was noted that H. R. 
3634 would not appear to be objectionable, since that bill, in essence, restates 
the grounds for appeal from disputes clauses which prevailed prior to the 
Wun erlich decision and which apply under the Armed Services Procurement 
Revulations In this connection there is also attached, for the convenience of 
your committee, draft language which it is believed would be equally satisfactory. 

The Department of Defense has a substantial interest in any proposed legis- 
lation which may seriously affect its ability to assure proper and expeditious 
performance of contracts vital to the national security. As outlined in the 
above-mentioned letters to your committee, this Department is deeply concerned 
about the probable ailverse impact upon contractual operations which would 
result from legislation such as 8. 24. Unfortunately, this Department was not 
afforded an opportunity to present its views as to S. 24 during the consideration 
of that bill by the Senate Judiciary Committee, and first became aware of com- 
mittee action when the bill appeared on the Senate calendar with a favorable 
comlnittee report, 

in view of the importance of this matter, it is respectfully requested that in 
the event the Committee on the Judiciary decides to act on S. 24, or on either 
of the above referred to bills, H. R. 1839 or H. R. 3634, the Department of 
Defense be afforded an opportunity to present its position with respect thereto. 

Sincerely yours, 
J.G. ADAMS, General Counsel Acting. 


“Be it enacted, etc., That any provision of any contract entered into by the 
United States to the effect that the decision of the head of the department or 
agency of the United States concerned, or his representative, shall be final and 
conclusive with respect to disputes involving questions of fact arising under the 
contract, shall be binding except as to such decisions hereafter made which may 
be determined by a court of competent jurisdiction to have been arbitrary, so 
grossly erroneous as necessarily to imply bad faith, or not supported by substantial 
evidence.” 





COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, D. C., March 2, 1958. 
Hon. CHauncey W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives. 
My Dear Mr. CHAIRMAN: Reference is made to your letter of February 6, 

1953, acknowledged by telephone February 10, requesting an expression of the 
views of this Office on H. R. 1839, 83d Congress, entitled, “A bill to permit 


44412—54 10 
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reviews of decisions of Government contracting officers involving questions of 
fact arising under Government contracts in cases other than those in which fraud 
is alleged, and for other purposes.” 

The bill is designed to overcome the inequitable effect, under a recent Supreme 
Court decision, of language in Government contracts which makes the decision 
of the contracting officer or head of the agency final with respect to questions 
of fact, and to prohibit the insertion of language making the decision of an 
administrative official final on questions of law. It is identical with S. 24, 83d 
Congress, which was favorably reported by the Senate Committee on the Judiciary 
in report No. 32 dated February 4, 1953, and with a bill of the 82d Congress, 
S. 2487, which passed the Senate unanimously but was approved by that body 
too late in the second session for further action in the House. 

It has been customary for Government agencies to insert in Government con- 
tracts a clause relating to disputes similar to article 15 contained in the standard 
form construction contract, which reads as follows: 

“Article 15. Disputes.—Except as otherwise specifically provided in this con- 
tract, all disputes concerning questions of fact arising under this contract shall 
be decided by the contracting officer subject to written appeal by the contractor 
within 30 days to the head of the department concerned or his duly authorized 
representative, whose decision shall be final and conclusive upon the parties 
thereto. In the meantime the contractor shall diligently proceed with the 
work as directed.” 

In the past, questions of fact decided in accordance with the provisions of 
a clause such as the above were not disturbed by the General Accounting Office 
or the courts unless the action of the administrative officer was fraudulent, 
arbitrary, capricious, or so grossly erroneous as to imply bad faith. However, 
in the case of United States v. Wunderlich (342 U. S. 98), decided November 26, 
1951, the Supreme Court held that under such a contract provision the decision 
of the deciding official on a question of fact remains final “‘unless it was founded 
on fraud, alleged and proved.” In this connection, the Court stated that “fraud 
is in essence the exception. By fraud we mean conscious wrongdoing, an inten- 
tion to cheat or be dishonest. The decision of the department head, absent 
fraudulent conduct, must stand under the plain meaning of the contract. The 
Court went on to say that: 

“If the decision of the department head under article 15 is to be set aside 
for fraud, fraud should be alleged and proved, as it is never presumed. * * * 
The finding of the Court of Claims was that the decision of the department 
head was ‘arbitrary,’ ‘capricious,’ and ‘grossly erroneous.’ But these words are 
not the equivalent of fraud * * *. The limitation upon this arbitral process 
is fraud, placed there by this Court.” 

It is significant that the court went further to state, possibly as an invitation 
but certainly as indicating a remedy, that “If the standard of fraud that we 
adhere to is too limited, that is a matter for Congress.” In two strong dis- 
senting opinions it was pointed out that the rule announced by the Court has 
wide application and could have a devastating effect as it grants unlimited 
power to contracting officials and makes it possible for them to be negligent, 
to disregard evidence and to shield their departments from the consequences 
of their own irregularities or blunders at the expense of the contractor. Those 
opinions concern themselves with the fact that the decision places contractors 
at the mercy of the deciding officials even though their decisions may be perverse, 
captious, incompetent or palpably erroneous. This Office is as deeply concerned, 
however, that the rule allows the contracting officials uncontrolled discretion 
over the Government’s contractual affairs as well and places them in a position 
to make as arbitrary and reckless use of their power against the interests of 
the Government as against the interests of the contractor. In other words, de- 
ciding officials can make just as arbitrary determinations in favor of contractors 
at the expense of the taxpayers. 

Of perhaps more serious consequences is the increasing tendency on the part 
of some executive contracting agencies to include in Government contracts a 
provision specifying that all disputes, whether of law or fact, are to be finally 
and conclusively settled administratively, rather than by the accounting officers or 
the courts. The validity of an “all disputes” clause of that nature was upheld 
by the Supreme Court in the case of United States v. Moorman (338 U. S. 457). 
Speaking of such provisions the Court stated that “No congressional enactment 
condemns their creation or enforcement” and that “If parties competent to 





E.R ani 


ee 









































REVIEW OF FINALITY CLAUSES IN GOVERNMENT CONTRACTS 135 


decide for themselves are to be deprived of the privilege of making such antici- 
patory provisions for settlement of disputes, this deprivation should come from 
the legislative branch of the Government.” Manifestly it is unwise to leave 
determinations of questions of law to administrative officials. 

H. R. 1839 will have the effect of permitting review in the General Accounting 
Office or a court with respect to any decision of a contracting officer or head of 
an agency which is found to be fraudulent, grossly erroneous, so mistaken as 
necessarily to imply bad faith, or not supported by reliable, probative, and 
substantial evidence. Also, it will put an end to the practice of including in 
Government contracts provisions authorizing questions of law to be finally 
decided administratively. Thus, the General Accounting Office will be in a 
better position to perform the functions delegated to it under the Budget and 
Accounting Act of 1921 (42 Stat. 24), and the Budget and Accounting Procedures 
Act of 1950 (31 U. S. C. A. see. 2, et seq.), namely, to examine and audit the 
financial transactions of the Government and settle and adjust all claims and 
accounts by and against the United States, or in which the United States is con- 
cerned. Also, the courts will be left free to grant corrective relief in proper 
cases. 

However, attention is invited to section 685 of the Department of Defense 
Appropriation Act, 1953 (66 Stat. 537), which provides as follows: 

“Sec. 635. No funds contained in this Act shall be used for the purpose of 
entering into contracts containing article 15 of the Standard Government Con- 
tract until and unless said article is revised and amended to provide an appeal 
by the contractor to the Court of Claims within ninety days of the date of deci- 
sion by the Department concerned, authority for which appeal is hereby granted.” 

That section, in requiring that the contractor be given an unconditional right 
to appeal to the Court of Claims within 90 days of the date of decision by the 
department concerned, appears to conflict, to some extent, with the provisions 
of H. R. 1839. Hence, if the proposed legislation is to become law prior to June 
30, 1953, the date when the provisions of section 635 will automatically lapse, 
it is recommended that provision be made in the present bill for the repeal of 
said section by adding a concluding paragraph thereto reading as follows: 

Sec. 3. Section 635 of the Department of Defense Appropriation Act, 1953 
(66 Stat. 537), is hereby repealed. 

For the foregoing reasons, this Office strongly recommends the enactment of 
the proposed legislation, amended as above. A report was made to the Committee 
on the Judiciary of the 82d Congress under date of April 21, 1952, B-107871, on 
H. R. 6214, H. R. 6301, H. R. 6338, and H. R. 6404, which were introduced 
therein, involving similar legislation on this subject. 

Sincerely yours, 
LiInpsay C. WARREN, 
Comptroller General of the United States. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, December 30, 19538. 
Hon. CHAUNCEY W. REED, 
Committee on the Judiciary, 
House of Representatives. 


My Dear Mr. CHAIRMAN: On June 8, 1953, the Senate passed S. 24, the com- 
panion bill to H. R. 1839, now pending in the House and under consideration 
by your committee. Both bills are designed to permit review by the General 
Accounting Office and the courts of certain decisions of Government contracting 
officers involving questions of fact arising under Government contracts and to 
prohibit the use of a contract provision making final, on a question of law, 
the decision of any administrative official, representative or board. 

As you know, there was considerable opposition to the bill from some quar- 
ters either on the basis (1) that legislation was not necessary or (2) that the 
yeneral Accounting Office should not be given express authority by statute to 
review and overrule the determinations of administrative officials. 

With respect to the first-mentioned basis of opposition there may be cited 
section 632 of the Department of Defense Appropriation Act, 1954, Public Law 
179, approved August 1, 1953 (67 Stat. 356), which provides as follows: 

“No funds contained in this Act shall be used for the purpose of entering into 
contracts containing article 15 of the Standard Government Contract until and 
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unless said article is revised and amended to provide an appeal by the contractor 
to the Court of Claims within ninety days of the date of decision by the De- 
partment concerned, authority for which appeal is hereby granted.” 

Chis ot usly is insufficient to accomplish the purposes of S. 24 and H. R. 1839 
for three imp tant reasons. First, it is effective only during the current fiscal 
year and applies only to construction contracts financed out of that appropria- 
tion act. Second, it does not affect the authority of administrative officials 
to finally determine questions of law under contracts. And third, it provides 
tor appeal only by the contractor and does not protect the Government where 
the administrative decision may be prejudicial to the interests of the Government. 

\s another basis for urging that legislation is not required it is stated that 
the matter may be corrected by administrative regulations or contract provisions, 
This is an entirely unsatisfactory solution because those regulations or contract 





pro sions could be changed, a Will, Dy the authority which prescl ibes or pre- 
pares them It should be noted that present regulations provide a one-way 
street—resort to the courts where tf contractor is dissatisfied or adversely 
affected but not where the Government is prejudiced. Furthermore, they do 





the authority « iinistrative officials to finally determine matters 


With respect to the second mentioned basis of opposition to the pending bills 


should be pointed out that t General Accounting Office has not asked for 
authority which it did not have bef he decision in the Wunderlich case. This 
was made ear in the test ! f xe : tives of this Office before the Senate 
subcom itee which held hea } n the mewhat similar ll S. 2487. In this 
connection see the committee report on 8. 24 (S, Rept. 32) wherein it is stated: 

fhe committee wishes to point out with respect to the language contained in 
the bil in the General Ac« nti (fiic ra court, having jurisdiction,’ that 
it is not intend to narrow ¢ ‘ t or change in any wa he present juris- 
diction of the General Accounting O e, ¢ er in the course of a settlement or 
upon audit; that the language in question is not intended either to change the 
jurisdiction of the General A minting Olfice or to grant any new jurisdiction, 
bu imply to recognize th ivisdiction which the General Accounting Office 
Lirend i 

That wa nd pre the ] tion of the General Accounting Office. 

S nee the end of the past se 0 f Congress this Office has given the matter 
further consideration and the subje h een discussed with various admin 
i tive officials and representa s of industry. Asa result a substitute draft 
Vv l i has VeCL t t oped s ws 

AN At I ‘ t re f « ms of the heads of departments, or their representa- 

S u ernment contracts. 

“Be it enacted the Senate and H ce of Representatives of the United States 
of Ame ‘ n Co ress assembled, That no provision of any contract entered 
nto Ds e United States, relating t he finality or conclusiveness of any decision 
of the head of any depar ent or agency or his duly authorized representative or 
board in a dispute involving a question arising under such contract, shall be 
pleaded as limiting judicial review of any such decision to cases where fraud by 
such official or his said representative or board is alleged: Provided, however, 
that ar l decision shall be final and conclusive unless the same is fraudulent 
or capricious or arbitrary or so grossly erroneous as necessarily to imply bad 
faith, o1 not supported by substantial evidence 





contain a provision making final on a 
question of law the decision of any administrative official, representative or 


be ard a 


We have reason to believe that should the Congress decide to enact legislation 
on this subject there would be no opposition to this substitute language by various 
representatives of industry groups, including The Associated General Contractors 
of America, Inc., the Aircraft Industries Association of America, Inc., and the 
Radio-Electronics-Television Manufacturers Association. And representatives of 
interested administrative agencies have indicated to us that while they believe 
no legislation is necessary there probably would be little or no opposition to the 
particular language of this substitute draft. In my judgment this substitute 
language will accomplish what we have been striving for all along and will 
place the General Accounting Office in precisely the same situation it was in 
before the decisions in the Wunderlich and Moorman cases. 
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For the reasons indicated above, and in the belief that there might be little 
difficulty in obtaining the enaétment thereof, I strongly recommend that the 
draft bill quoted herein be substituted for S. 24 and H. R. 1889 and that action 
thereon be taken at an early date. Representatives of this Office will be avail- 
able to discuss the matter with you or members of your staff at any time should 
you so desire. 

Sincerely yours, 
LINDSAY WARREN, 
Comptroller General of the United States. 





COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 11, 1953. 
Hon. CHAUNCEY W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives 

My Drar Mr. CHAIRMAN: I see from the Congressional Record of June &, 1953, 
pages 6375-6, 6402, and 6406, that the Senate has passed 8S, 24, the companion 
bill to H. R. 1889, now pending in the House and under consideration by your 
committee, which is designed to permit review by the General Accounting Office 
and the courts of certain decisions of Government contracting officers involving 
questions of fact arising under Government contracts 

I consider the enactment of the legislation provided for in H. R. 1889 extremely 
important for the reasons stated in my report to you dated Mar« h 2, 1953. And 
as indicated in the letter of May 13, 1953, with particular reference to H. R. 3634, 
83d Congress, it is believed that, of the bills which have been introduced dealing 
with legislation on this general subject, H. R. 18389 and S. 24 are the only bills 
which will adequately protect the interest of the Government, as well as con- 
tractors doing business with the Government Now that the Senate has acted 
favorably on the companion bill S. 24, may I respectfully urge that you take such 
will be reported out in time 








action as may be necessary to insure that the bil 
for action to be taken in the House at this session. 
Representatives of this oflice will be glad to confer with you or your staff 
on this matter at vour conveniencs 
Sincerely yours, 
LINDSAY C. WARREN, 
Comptroller General of the United States. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, July 28, 1958. 


Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C 

DEAR Mr. CHAIRMAN: This communication is submitted in response to your 
request for the views of the Department of Justice relative to the bills H. R. 1839 
and 8. 24, both “To permit review of decisions of Government contracting officers 
involving questions of fact arising under Government contracts in cases other 
than those in which fraud is alleged, and for other purposes.” 

S. 24 was passed by the Senate on June 8, 1958, and, as passed, contains 
language identical to H. R. 18389. These bills, in the view of this Department, 
would radically alter the legal effect, first announced by the Supreme Court in 
1878, and in numerous cases thereafter up to and including its decision in United 
States v. Wunderlich (342 U. S. 98). to be given to contractual pro isions incor- 
porated in Government contracts vesting arbitral powers to resolve disputes aris- 
ing under such contracts in a representative or representatives of one of the 
contracting parties. 

The most recent form which such contractual provisions have taken in Govern- 
ment contracts is exemplified by article 15 of the standard form Government con- 
struction contract which, with modifications not here pertinent, has been em- 
ployed almost universally in such contracts for almost 30 years. That article 
covers disputes arising between the contractor and the Government under the 
contract in question concerning questions of fact. It provides further that such 
questions shall be originally determined by the contracting officer but that his 
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decision shall be subject to written appeal by the contractor within 30 days to 
the head of the department concerned or his duly authorized representative whose 
decision of the dispute “shall be final and conclusive upon the parties thereto.” 

The historical development of judicial construction of provisions such as 
those above summarized are more fully traced in statements made by repre- 
sentatives of the Department of Justice in hearings before a subcommittee 
of the Senate Committee on the Judiciary (82d Cong., 2d sess.) on S. 2487. We 
respectfully refer the committee to such statements (see print (APO 1952) of 
hearings on §S, 2487, pp. 13-21, 110-113) for the reasons which may be advanced 
for continuing without legislative impairment the effectiveness of such provisions 
at least insofar as they are incorporated in contracts now in existence. 

The apparent effect of enactment of either S. 24 or H. R. 1839 would be to 
divest from the decision of the head of the department concerned, which is 
rendered in response to an appeal by a contractor under article 15, that degree 
of finality and conclusiveness now afforded it under the terms of the article and 
the decisions of the Supreme Court. Under existing law such a decision is final 
and conclusive unless the contractor is able to allege and prove in a court of 
competent jurisdiction that the decision was the result of fraud or was so 
grossly erroneous as necessarily to imply bad faith. See, e. g., Kihlberg v. 
United States (97 U. S. 398-401 (1878)): Martinsburg & Potomac R. R. Co. 
v. March (114 U. 8S. 549, 553 (1884)); Ripley v. United States (223 U. 8S. 701 
(1912)): United States v. Moorman (328 U. S. 457-461 (1950)): United States 
v. Wunderlich (342 U. S. 98 (1951)) S. 24, upon enactment could, however, 
be construed as providing for a nearly de novo review in the Court of Claims (or 
in a district court where the amount in controversy does not exceed $10,000) of 
the decision of the “head of the department concerned.” See pp. 2-3 of the 
Senate Committee Report on 8S. 24 (S. Rept. No. 32, 88d Cong., Ist sess.). 

Such a construction would rob article 15 and like existing contractural agree- 
ments of their manifest purpose which is to provide a relatively speedy 
and inexpensive method of equitably resolving the numerous technical, factual 
disputes which almost inevitably arise in the performance of contracts of 
considerable magnitude. In weighing the merit of this proposed legislation, 
therefore, we believe that the committee must give consideration to the fact 
that either bill, if enacted, will in effect constitute an open invitation to further 
expensive, time-consuming litigation. It also remains an open question in the 
light of the heavy additional expense entailed and the concomitant utilization 
of the time of Government experts and attorneys, whether the Court of Claims 
is in a relatively better position to resolve such factual disputes than, for 
instance, such specialized, expert bodies as the former War Department Board 
of Contract Appeals. See quoted material appearing at page 15 of the hearings 
on S, 2487 

Despite the persistence of these questions first raised in connection with 
S. 2487 of the 82d Congress, we desire to point out that S. 24 and H. R. 1889 
differ significantly from the former bill in one respect. Under the present bills, 
certain jurisdiction is vested in the General Accounting Office, whereas former 
S. 2487 did not make mention of that Agency. This additional provision calls 
for a revision of certain of the remarks made at the hearings last year. 

[It was there pointed out that a broadening of the scope of review permitted the 
Court of Claims under the Wunderlich and prior decisions would leave available 
to the contractor at least three successive authorities to pass on a disputed 
question of fact arising under the terms of article 15 of the standard Govern- 
ment form contract—i. e., the contracting officer, the head of the agency con- 
cerned, and, to a far broader extent than heretofore, the Court of Claims. 

In contrast, however, to these numerous appeal rights the Government would 
have apparently been bound by the terms of article 15 to accept the ruling of the 
contracting officer without further recourse because that article provides that 
the decision of the contracting officer shall be final and conclusive unless “a 
written appeal [is filed] by the contractor within 30 days to the head of the 
Department concerned * * *” That the General Accounting Office cannot 
presently, under such a contractual provision, overrule a decision of the con- 
tracting officer is suggested in the following cases: Leeds & Northrup Co. v. 
United States (101 F. Supp. 999 (E. D. Pa. 1951) ) ; Graham vy. United States (91 
F. Supp. 715 (N. D. Cal. 1950) ) ; McShain & Co. v. United States (83 C. Cl. 405 
(1936) ) ; United States v. Mason and Hanger Co. (260 U. S. 828 (1922)). 

The bills under discussion, if enacted in their present form, are, however, 
apparently designed to vest in the General Accounting Office powers of review 
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over decisions made within the purview of article 15 which, as shown, are 
probably nonexistent under article 15 as presently interpreted. If, therefore, 
the present state of the law in respect of finality clauses is to be changed, the 
provision relating to the General Accounting Office will afford some degree of 
balance, By virtue of this provision the Government may be afforded a modicum 
of protection, heretofore lacking, against decisions of contracting officers which 
are unduly favorable to contractors or are entered into in collusion with such 
contractors. Such decisions, of course, would not under the present scheme be 
appealed by contractors and hence might stand without further scrutiny. 

Whether, upon passage of either of these bills, the General Accounting Office 
would then be faced with the problem of reviewing all of the decisions of a 
contracting officer concerning disputed questions of fact which may have arisen, 
for instance, during the performance of a large construction contract, is a 
question this Department cannot answer. If so, the cost of the operation might 
equal or even exceed the additional litigation expenses which will ensue by 
reason of the broadened scope of court review proposed in S. 24 or H. R. 1839. 
As stated, article 15 represents, of course, an attempt to curtail expensive and 
time-consuming litigation. By its inclusion as a contractual clause, the Govern- 
ment abandoned any right of appeal from the contracting officer’s decision in 
return for the contractor’s agreement that, absent fraud or gross error neces 
sarily inplying fraud, it would be bound by the results of a bona fide, good faith 
review by the head of the department concerned. 

We are advised that article 15 has been incorporated in many existing but 
as yet incompletely performed Government contracts. The Department of 
Justice is opposed to the impairment of the Government's contractual rights as so 
established. It would not, however, have objection to legislation which would 
forbid the further incorporation of article 15 provisions in future contracts. 
If, however, the presently proposed legislation is to be enacted, we believe that 
retention of the provisions respecting the Comptroller General is most advisable. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely, 
WILLIAM P. ROGERS, 
Deputy Attorney General. 


OFFICE OF THE SECRETARY OF DEFENSE, 
Washington 25, D. C., April 28, 1958. 
Hon. CHauncey W. REED, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CHAIRMAN: This will reply to your recent request for the views of the 
Department of Defense with respect to H. R. 3634, a bill to amend title 28 of the 
United States Code so as to provide for a limited judicial review of decisions of 
Federal officers under “finality clauses” in Government contracts. 

H. R. 3634 would apply to cases before the Court of Claims or a district court 
founded upon contracts with the United States which contain a provision making 
the administrative decision of a Federal officer final and conclusive with respect 
to disputed questions of fact. The bill would provide that the courts may decide 
such cases without regard to the finality of those administrative decisions which 
it finds were founded on fraud, or involved such gross mistake as necessarily 
implied bad faith or were arbitrary or capricious. The bill would not apply to 
administrative decisions which became final more than 1 year prior to date of 
enactment, 

As set forth in a letter to your committee dated February 21, 1953, commenting 
upon H. R. 1839 which also deals with the matter of “disputes clauses” in Gov- 
ernment contracts, the Department of Defense does not believe that legislation 
relating to such clauses is necessary to provide fair and expeditious settlement 
of factual disputes arising under Government contracts. That letter reviewed 
comprehensively the history of the utilization of “disputes clauses” in Govern- 
ment contracts, the problem which arose as a result of the Supreme Court deci- 
sion in the Wunderlich case, and set forth in detail the reasons why this Depart- 
ment feels that no legislation in this area is required. Accordingly, it is not 
deemed appropriate here to repeat such detailed material. This Department 
believes that the amendment of September 15, 1952, to the Armed Services Pro- 
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curement Regulations has eliminated the problem which stemmed from the 
Wunderlich decision. In the 7 months that this revised clause has been in effect, 
insofar as we have been able to ascertain, it has proved eminently satisfactory 
from the standpoint of both the Government and its contractors. 

Under the law now existing, all Government agencies can easily adapt their 
disputes clauses to the varying and shifting needs of the Government and its con- 
tractors as circumstances may dictate, and it is believed that such flexibility is 
advantageous to both the Government and the contractors. 

If the Congress should nevertheless conclude that limitations upon the finality 
of decisions under such disputes clauses should be spelled out in legislation, it is 
respectfully submitted that the grounds for review of such decisions by a court 
of competent jurisdiction should be as set forth in the earlier referred to amend- 
ment to the Armed Services Procurement Regulations issued by this Department 
on September 15, 1952. Considered in this light H. R. 3634 would not be objec- 
tionable since it would, in substance, restate the grounds for appeal from disputes 
clauses which prevailed prior to the Wunderlich decision and which apply under 
nent Regulations. 

In view of the urgency of your request, this report has not been submitted to 
the Burea f the Budget for advice as to the relationship of H. R. 3634 to the 
program of the President 


Sincerely yours, 








the revised Armed Services Procure 


RocGer Kent, General Counsel. 


COMPTROLLER GENERAL OF THE UNITED STATES, 


Washington, D. C., May 13, 1958. 


Chairman, Committee on the Judiciary, 


House of Representatives. 


My Drar Mr. CHAIRMAN: Reference is made to your letter of April 10, 1953, 
acknowledged by telephor Api 13, requesting an expression of the views of 
this office on H. R. 3634. 83d Congress. entitled “A bill to amend title 28 of the 
United States Code so as to provide for a limited judicial review of decisions 
of lederal officers under ‘finality clauses’ in Government contracts.” 

The bill is designed to permit review in the Court of Claims, or any district 
court, of decisions of administrative officers relating to questions of fact made 


pursuant to finality clauses in Government contracts in cases where it is deter- 
mined that the decision was “founded on fraud, or involved such gross mistake 
as nece irily implied bad faith, or was arbitrary or capricious.” It is iden- 
tical with a bill of the 82d Congress, H. R. 6214, on which this office submitted 
ar rmer chair n of the House Judiciary Committee on April 
21, 1952. A copy of such report is furnished herewith for your convenience. 
As indicated therein, this office considers a bill such as H. R. 6214 and H. R. 
3634 inadequate and objectionable because no provision is made therein for a 
review of decisions of administrative officers by the General Accounting Office. 
Without a provision to that effect, the General Accounting Office, in perform- 
ing its statutory functions, would be precluded from questioning the propriety 
or legality of payments made to a contractor as the result of an arbitrary or 
erroneous decision on the part of the contracting officer. In contrast, 
if prov ons similar to those contained in H. R. 1839, 83d Congress, on which 
this office submitted a report to you March 2, 1953, and in S. 24, 83d Congress, 
referred to therein, are enacted into law, not only would a contractor be pro- 
tected against fraudulent, arbitrary or capricious action, but the Government, 
through the General Accounting Office, would be protected agtainst decisions 
adverse to the interest of tl United States It is believed that the publie 
interest requires that the rights of contractors and the Government to review or 
appeal should be coextensive 

Furthermore, H. R. 5634, unlike the other bills, contains no prohibition against 
the insertion in Government contracts of clauses authorizing questions of law 
to be finally decided administratively lor the reasons indicated in the re- 
ferred-to report of March 2, 1953, this office considers such a provision essential. 

Sincerely yours, 





LInpsAy C. WARREN, 
Comptroller General of the United States. 
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COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, D. C., April 21, 1952 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, House of Representatives. 

My Dear Mr. CHAIRMAN: Further reference is made to your letters of 
March 21, 1952, acknowledged by telephone March 26, requesting an expression of 
my views on H. R. 6214. H. R. 6801, H. R. 63: and H. R. 6404, 82d Congress. 

Each of the bills is designed to permit judicial review of decisions of admin- 
istrative officers made pursuant to so-called finality clauses in Government 
contracts in cases where the decision is found to be either arbitrary, capricious, 
or grossly erroneous. The subject of finality of administrative and depart 
mental decisions under Government contracts is of vital importance to the 
General Accounting Office, particularly insofar as it tends to limit the jurisdic- 
tion of this Office and of the Courts 

The Budget and Accounting Act, 1921 (42 Stat. 24), and the Budget and 
Accounting Procedures Act of 1950 (Public Law 784) approved September 12, 
1950, vest authority in the Comptroller General of the United States, as the 
agent of the Congress, to examine and audit the financial transactions of the Gov- 
ernment By section 305 of the earlier act, Congress provided that claims by 
and against the United States and all accounts whatever in which the Govern 
ment of the United States is concerned shall be settled and adjusted in the 
General Accounting Office 

It has generally be regarded, by force of the terms of these statutes, that 
payments made by public officers in the transaction of the Government’s busi- 
ness were subject to a determination by the General Accounting Office, as to 
the legal propriety thereof—that such payments were not final until settled 
by the General Aceounting Office Accordingly, in transactions involving an 
expenditure of public funds the General Accounting Office has determined the 
actual conditions underlying the terms of any contractual agreement and if, 
upon the facts developed, it appeared that a contractor had been unjustly 
enriched at the public expense, the General Accounting Office would take the 





necessary action to recover any amount overpaid By the same token, a con- 
tractor who felt he was entitled to an additional amount under a contract 
could present a claim to the General Accounting Office for settlement, irrespec- 
tive of the administrative action taken in the matter. This authortiv must 


exist consistent with the directions in section 305 of the act, supra, that all 
accounts and claims shall be adjusted and settled in the General Accounting 
Office. This is precisely the same authority heretofore exercised by the courts 
and, of course, contractors have a right of appeal to the courts from the deter- 
minations of the General Accounting Office. 

Broadly speaking, questions arising out of Government contracts are of two 
types, (7) those of fact, and (b) those of law Not infrequently however, dis 
putes arise involving mixed questions of law and fact. It has been customary in 
Government contracts to provide that all disputes concerning questions of fact 
arising under the contract shall be decided by the contracting officer whose 
decision shall be final and conclusive between the parties subject to the right 
of the contractor to appeal to the head of the agency concerned within a limited 
period of time. The usual provision is that contained in article 15 of the standard 
form Government contract. as follows: 

Article 15. Disputes.—Except as otherwise specifically provided in this con- 
tract, all disputes concerning questions of fact arising under this contract shall 
be decided by the contracting officer subject to written appeal by the contractor 
within 30 days to the head of the department concerned or his duly authorized 
representative, whose decision shall be final and conclusive upon the parties 
thereto. In the meantime the contractor shall diligently proceed with the work 
as directed. 

In the past. questions of fact so decided were not disturbed by the General 
Accounting Office or the courts unless the action of the administrative officer 
was fraudulent, arbitrary, capricious, grossly erroneous, or without foundation 
in fact Administrative finality on questions of fact can be a useful device 
leading to the reasonably satisfactory settlement of many contractual contro- 
versies. The majority of questions so determined concern quantity and quality 
of materials delivered, whether the work performed meets the specifications, 
causes of delay in performance, and like matters of fact. Solution thereof in 
many cases depends on highly specialized, technical, or professional knowledge 
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or skill. On that basis, final determinations of such matters, reasonably and 
honestly arrived at by the department making the contract, generally were not 
questioned by the General Accounting Office or the courts. 

However, in the recent case of United States v. Wunderlich (342 U. S. 98) 
decided November 26, 1951, the Supreme Court held that under such contract 
provision the decision of the deciding official on a question of fact remains final 
“unless it was founded on fraud, alleged and proved.” In this regard the Court 
stated that “fraud is in essence the exception. By fraud we mean conscious 
wrongdoing, an intention to cheat or be dishonest. The decision of the depart- 
ment head, absent fraudulent conduct, must stand under the plain meaning of 
the contract.” The Court went on to say that “If the conclusiveness of the 
findings under article 15 is to be set aside for fraud, fraud should be alleged 
and proved, as it is never presumed. * * *. The findings of the Court of Claims 
was that the decision of the department head was ‘arbitrary,’ ‘capricious,’ and 
‘grossly erroneous.’ But these words are not the equivalent of fraud * * *. 
The limitation upon this arbitral process is fraud, placed there by this Court.” 
It is significant that the Court went further to state, possibly as an invitation 
but certainly as indicating a remedy, that “If the standard of fraud that we 
adhere to is too limited, that is a matter for Congress.” In two strong dis- 
senting opinions it was pointed out that the rule announced by the Court has 
wide application and could have a devastating effect as it grants unlimited 
power to contracting officials and makes it possible for them to be negligent, 
to disregard evidence, and to shield their departments from the consequences 
of their own irregularities or blunders at the expense of the contractor. Those 
opinions concern themselves with the fact that the decision places contractors 
at the mercy of the deciding officials even though their decisions may be perverse, 
captious, incompetent, or palpably erroneous. I am as deeply concerned, how- 
ever, that the rule allows the contracting officials uncontrolled discretion over the 
Government’s contractual affairs as well and places them in a position to make 
as arbitrary and reckless use of their power against the interests of the Gov- 
ernment as against the interests of the contractor. In other words, deciding 
officials can make just as arbitrary determinations in favor of contractors, at 
the expense of the taxpayers. 

Of perhaps more serious consequence, however, is the increasing tendency 
on the part of some executive contracting agencies to include in Government 
contracts a provision specifying that all disputes, whether of law or fact, are 
to be finally and conclusively settled administratively, rather than by the ac- 
counting officers or the courts. The validity of an all-disputes clause of that 
nature was upheld by the Supreme Court in the case of United States v. Moorman 
(338 U. S. 457). Speaking of such provisions the Court stated that “No con- 
gressional enactment condemns their creation or enforcement” but that “If 
parties competent to decide for themselves are to be deprived of the privilege 
of making such anticipatory provisions for settlement of disputes, this depriva- 
tion should come from the legislative branch of Government.” 3ut again, as 
was the case with the “disputed questions of fact” provision, prior to the decision 
of the Supreme Court in the Wunderlich case, supra, the courts had been under- 
stood to have qualified the all-disputes provisions by requiring that the admin- 
istrative decision, in order to be conclusive, must be made in good faith and not 
be arbitrary or capricious. 

Applying the rationale of the Supreme Court’s decisions in the Wunderlich 
and Moorman cases, supra, it appears that the contracting agencies without 
specific legislation authorizing them to do so, may, by agreement with the con- 
tractor, circumvent the operations of courts and the General Accounting Office 
to the serious detriment of both private business and the Government. Thus, 
the rule now made clear by the Supreme Court could result not only in depriv- 
ing the Congress of the normal safecuards inherent in an audit by the General 
Accounting Office of public expenditures but also could preclude contractors 
of their usual remedy to pursue claims before the General Accounting Office. 
Manifestly, this unique position now enjoyed by the contracting agencies is 
contrary to the established policies of our Government and represents an un- 
warranted encroachment upon the control bv the Congress over public ex- 
penditures. It is imperative. considering the billions of dollars now being spent 
under contracts, that there be enacted legislation limiting this final authority 
the contracting agencies have taken upon themselves by the use of “finality 
clauses” in contracts. 
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Since it has been the policy of our system of Government to afford an in- 
dependent review of administrative expenditures by the accounting officers, I 
strongly recommend that the Congress enact legislation limiting the final au- 
thority of contracting officials to decisions on questions of fact, subject, how- 
ever, to review by the General Accounting Office or the courts in cases where 
the decision is found to be fraudulent, arbitrary, grossly erroneous, or not sup- 
ported by the facts. 

Each of the subject bills, as introduced, is considered by this Office as in- 
adequate and is objectionable because no provision is made therein for a review 
of decisions of administrative officers by the Government, through the General 
Accounting Office. Without a provision to that effect the General Accounting 
Office in performing its statutory functions would be precluded from ques- 
tioning the propriety or legality of payments made to a contractor as the result 
of an arbitrary or grossly erroneous decision on the part of the contracting 
officer. Furthermore, it is the view of the General Accounting Office that any 
legislation concerning the matter should contain language prohibiting the con- 
tracting agencies from including a clause in a contract purporting to make the 
decision of the administrative officers final and conclusive on questions of law. 
Also, with the exception of H. R. 6214 and H. R. 6301, it is not clear whether 
the bills are intended to be effective with respect to current contracts or only 
to those contracts executed after the enactment of the legislation. In that con- 
nection H. R. 6301 would be effective as to contracts entered into on or before 
November 26, 1951, subject to certain limitations specified therein, and as to con- 
tracts entered into after enactment of the proposed legislation. There is 
however, no provision made therein as to its applicability to those coutracts 
entered into between November 26, 1951, and the date of the enactment of the 
bill. Consequently, it appears that if the bill is to be favorably considered it 
should be amended so as to be applicable to those contracts. 

sill H. R. 6404 is apparently intended solely as an amendment to section 10 
of the Administrative Procedure Act (60 Stat. 237). However, the bill as pres- 
ently drafted might be viewed as repealing the remaining sections of that act. 

It is understood that one of the witnesses who appeared on behalf of certain 
private contractors before a subcommittee of the Senate Committee on the 
Judiciary, in connection with a hearing on S. 2487 on the same subject, has 
submitted two proposals containing language as follows: 


PROPOSAL NO. 1 


“That in any suit based upon any contract heretofore entered into by the 
United States, the United States shall not employ as a defense the finality of 
the decision of any officer, board or other representative of the executive branch 
of the United States on any disputed question arising under the contract. 

“Sec. 2. No contract hereafter entered into by the United States shall contain, 
nor shall the jurisdiction of the United States Court of Claims (or of the United 
States district courts within the limits presently prescribed) to hear, deter- 
mine, and enter judgment upon any claims arising out of such a contract be 
restricted by, any provision making the decision of any officer, board or other 
representative of the executive branch of the United States final and conclusive 
upon disputed questions arising under the contract. 

“Sec. 3. The authority of the Comptroller General of the United States to 
pass upon the validty of an expenditure of public funds or to settle and adjust 
a claim by or against the United States shail not be impaired by any provision 
of a contract with the United States.” 


PROPOSAL NO. 2 


“That if in any suit against the United States based upon any contract here- 
tofore entered into by the United States it shall be established that the decision 
of any officer, board or other representative of the executive branch of the United 
States on any disputed question arising under the contract was arbitrary, or 
capricious, or grossly erroneous, or not supported by substantial evidence, the 
United States shall not avuil itself of the defense of the finality of such 
decision. 

“Src. 2. No contract hereafter entered into by the United States shall con- 
tain any provision making final on a question of law the decision of any cifficer, 
board or other representative of the executive branch of the United States, and 
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every such contract which may contain any provision making the decision of 
any such officer, board or other representative final upon disputed questions of 
fact shall contain a qualifying provision that such decision shall not be final if 


it is fraudulent, or arbitrary, or capricious, or grossly erroneous, or is not sup- 


‘Sec. 3. The authority of the Comptroller General of the United States to pass 
upon the validity of an expenditure of public funds or to settle and adjust a 
claim by or against the United States shall not be impaired by any provision of 


rhis Office has no particular objection to either of these proposals however, 
the first paragraph of both proposals relates to current or prior contracts and 
fi ) ontractors only In other words, while the Government 

would be precluded from employing the finality of the administrative decision 
as a defense to a suit, the contractors would be free to utilize such defense should 


the accounting officers of the Government attempt to question the validity of a 





pay the result of an arbitrary, capricious, or grossly 
errone if the first paragraph were amended to also 
precluc isserting as a defense the finality of the ad- 
m tr on might be raised, perhaps with considerable 
merit, as te 1e i ionality of enacting legislation of that character on 
the gro the obligations of contracts or divest vested 
rights of the contractors. It thus would appear preferable to eliminate the first 


roposals or as an alternative method, the Congress might 
ation requiring the departments to eliminate the “disputes 
ts upon application by the contractors 

ng Office recommended to the Senate Committee on the 


Judiciary, in connection with S. 2487, that there be enacted a bill providing 





“No Government contract shall contain a provision making final on a question 
of law the decision of an administrative official, representative or board, Any 
stiy ition in a Government contract to the effect that disputed questions shall 
be fi determined by an administrative official, representative or board shall 


not be treated as binding if the General Accounting Office or a court finds that 


the act of such officer, representative or board is either fraudulent, arbitrary, 
caprici ros erroneou r that it is not supported by substantial evidence.” 

rhe Ger Accounting Office has no particular preference as to the language 
to be em] ed s ong as the purposes indicated herein are accomplished. As 
to the two grestions mentioned herein, designated as proposals Nos. 1 and 2, 
it is believed proposal No. 1 is preferable, subject to the comments made thereon, 
It is imne tive, however, if the interests of contractors and the Government are 
to be equately and fairly protected that legislation be enacted along the lines 
of those proposals, rather than the bills mentioned in the first paragraph hereof. 





Linpsay C. WARREN, 
Comptroller General, of the United States. 


(The following communication was received subsequent to the pub- 


THE SECRETARY OF COMMERCE, 
Washington, January 28, 1954. 


~ 


ittee on the Judiciary, 
Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: This letter is in reply to your request of September 
10, 1953, for the views of this Department with respect to S. 24, an act to permit 
review of decisions of Gevornment contracting officers involving questions of 
fact arising under Government contracts in cases other than those in which 
fraud is alleged, and for other purposes. 

The act would have the effect of overturning the decision of the Supreme 
Court in United States v. Wunderlich (342 U. S. 98), in which it was held that 
the so-called “final lly included in Government contracts limited 
judicial review of determinations of the head of the contracting agency under 
such contracts to cases involving actual and proven fraud. S. 24 would allow 
review by courts of competent jurisdiction or the General Accounting Office of 
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the decision of the head of the agency if the decision is determined by the court 
or GAO to have been fraudulent, grossly erroneous, so mistaken as necessarily 
to imply bad faith, or not supported by reliable, probative, and substantial evi 
dence. 

This Department is of the opinion that the limitation of review prescribed 
by the Wunderlich case is so narrow as to be capable of effecting substantial in 
justices in individual cases, since all persons reviewing the case or claim are 
in the employ of the Government and, although actual fraud is not likely, arbi 
trary or capricious action may result from overzealous attempts to protect 
the Government's interests, to further the particular program, or otherwise. 
The Government might be the real beneficiary if the possibility of such injustices 
were eliminated, since bids might reflect a reduced reserve for this contingen 
The Department therefore supports appropriate legislation to overturn the 
Wunderlich case. 

However, 8. 24 raises several questions which we wish to indicate as possible 
areas for consideration by your committee. These questions are as follows: 

l Should review be limited to questions of law, or should questions of mixed 
law and fact and questions of fact be reviewable? 

2. Should review be limited to the courts or should GAO also have a right of 
review 7 

Should the Government have the right to seek review or should the con 
tractor alone have the right to seek review? 

t+. Should the retroactive effect of such a statute be limited? 

5. Should a time limit be specified within which the decision of the contracting 
agency must be appealed if review is to be had? 

6. Should the standard “not supported by reliable, probative, and substantial 
evidence” be changed to “arbitrary or capricious ? 

7. Could the matter best be solved by providing that a Government contract, 
either with or without a finality claus shall be subject to arbitration under 
title IX of the United States Code if requested by either party? In this connec 
tion, we wish to point out that speedy and final settlement of disputes under 
Government contracts is of great importance to both Government and industry. 
The Department believes that these questions all are of sufficient merit to war 
rant consideration by your committee, although the exact method of dealing with 
these problems is one of policy for the Congress to decide. We suggest, however, 
that the Department of Justice, the General Accounting Office, and perhaps the 
Department of Defense and the General Services Administration, the largest con- 
tracting agencies in the Government, might be able to afford your committee 
some assistance with respect to the solution of these problems 

In an effort to bring to your committee as complete information as possible 
on this matter, the Department has undertaken to secure the views of industry 
with respect to this matter. Althou 


gh industry appears to be overwhelmingly 
in favor of legislation to overturn the Wunderlich case, we have not been able 
to secure sufficient information with respect to the attitude of industry on the 
individual questions raised above to provide your committee with the views of 
industry in this regard or to enable us to select a procedure most appropriate 
for the purpose 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this letter. 

If we can be of further assistance in this matter, please call on us. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce 

Mr. Fortry. And will the chairman leave the record open, up to and 
including February 4, for any corrections the witnesses may make and 
for testimony up to and including the 4th of February that may be 
received ? 

The CHamman. So ordered. 

Mr. Fotey. Thank you. 

The CHatrMan. We will adjourn. 

(Whereupon, at 2:50 p. m., Friday, January 22, 1954, the subcom- 
mittee was adjourned. ) 
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